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Volume 3

GOVERING IMPASSE

NATION IN 1850 AND 1860

As the 31st Congress debated territorial questions, it was also preparing for the 7th 
Census, which began on 1 June 1850.1 This was the first census to try to enumerate 
by sex and age each member of the household. Heretofore, the head of the 
household was listed along with the number of persons in a range of ages. 
Counting each member improved the accuracy of the census. By 1850 the white 
population was set at 19.6 million, up from 14.2 million (increase of 38 percent) in 
1840, the slave population at 3.2 million, up from 2.5 million (increase of 28 
percent) and the remaining 435,000 classified as “free colored” for a total of 23.2 
million up from 17.1 million in 1840 (rise of 36 percent). The nation including 
territories encompassed 3.3 million square miles for a density of 7.2 persons per 
square mile. The Census recognized 31 states plus the District of Columbia. The 
following territories were noted: Indian Territory of about 200,000 square miles, 
Minnesota Territory of about 142,000 square miles, Nebraska Territory (proposed) 
of 137,000 square miles, New Mexico Territory of 211,000 square miles, 
Northwest Territory of 524,000 square miles, Oregon Territory of 341,000 square 
miles and Utah Territory of 188,000 square miles. The most populous state was 
New York with 3.2 million at 67.3 persons per square mile followed by 
Pennsylvania at 2.3 million at 49.2 persons per square mile. The most densely 
populated states, however, were Massachusetts and Rhode Island, 137.2 and 123.0 
per square mile respectively. The least populous state was Florida with about 
88,000 or 1.5 per square mile followed by Delaware and California (just admitted) 
with about 92,000 or 43.2 and .4.0 persons per square mile respectively. The 
District of Columbia had a higher density (1,034 people per square mile) than any 
state but encompassed only 50 square miles.2 In 1850 17 of the 31 states plus the 
District reported a population of slaves. In the prior census 27 states and the 
District reported slaves. Ten states, usually identified as northern, had small slave 
populations in 1840 but only New Jersey had a small slave population of 200 plus 

GOVERNING IMPASSE

2

1The enacting legislation was passed on 23 May 1850 with additional legislation in the following months and years. 
“Abstract of Census Legislation…,” The Seventh Census of the United States 1850… (Washington DC, 1853), xix-
xx. Available on-line at http://www2.census.gov/prod2/decennial/documents/1850a-02.pdf.

2Tables X-Population of the United States & XII–Population, Square Miles, Density, Etc., under “Population”, 
Seventh Census,  xxxi & xxxiii. Available on-line at http://www2.census.gov/prod2/decennial/documents/
1850a-02.pdf.
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in 1850. Virginia had the highest number of slave, under 500,000, while Delaware 
and the District counted several thousand each. The great concentration of the 
slave population was shaped like a crescent, extending from Virginia through 
Alabama, across Mississippi and Louisiana and up through Tennessee and 
Kentucky, all of which had between 210,000 and 385,000 slaves. Texas, which had 
entered the Union as a slave state, had fewer than 60,000 slaves compared to 
Maryland and Missouri with between 85,000 and 90,000 slaves.3 Maryland had the 
largest number of the free colored followed by Virginia and Pennsylvania. These 
three states had 180,000 of the 425,000 (rounded) or 42 percent of those counted in 
this category. Every state plus the District reported a population of free colored. 
Twenty states had fewer than 10,000 free colored and and nine states had fewer 
than 1,000. Four states with substantial slave population – Georgia, Mississippi, 
Texas and Arkansas – had fewer than 1,000 free colored. No doubt, a bigger 
population spread out over more space but with varying densities.4

With millions more, what did Americans do, how did they pursue their dreams? 
The 1860 census will provide more such information, but even with the 1850 
census a portrait can be drawn. In the year of the Great Compromise (1850) 
census-takers found that American males – “free males under 15 years” – worked 
at approximately 325 occupations or about 5.4 enumerated workers per category. 
The 1850 census did not include females, although the prior 1840 census had (thus, 
making comparison straight-away comparison difficult. Although compared to 
modern standards, collecting and assembling of the data in the mid-nineteenth 
century had many deficiencies, my use of the data has a narrow intent. In a rapidly 
developing nation, to what were the economic and business pursuits of Americans 
changing? In the 1850 census more than 2.4 million were agriculturalists, 1.6 
million were traders, manufacturers, artisans and miners (proprietors rather than 
workers) and nearly 1 million were non-agricultural laborers. The remaining half 
million were seafarers, professionals, domestics and “others”. Agriculture still 
predominated, but since it had been declining, by how much? The 1840 data were 
different in that women and slaves figured into the totals. Accordingly, there were 
3.7 million classified under agriculture and 950,000 under mining, commerce and 
manufacturing. No category for laborer existed. Since the total population had 
grown by more than a third, one can assume the total employment must have 
increased as well. Even without counting females and slaves in the 1850 
employment figures, the total number employed was higher by more than a half 
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3Table XXIII-Classification of…Slave Population…, in Aggregate Column, under “Population”, Seventh Census, 
xliv. Available on-line at http://www2.census.gov/prod2/decennial/documents/1850a-02.pdf.

4Table XXII-Classification of…Free Colored Population…, in Aggregate Column, under “Population”, Seventh 
Census, xliii. Available on-line at http://www2.census.gov/prod2/decennial/documents/1850a-02.pdf.
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million. If females and slaves had been counted, the total employment in 1850 
could have been as much as a million more than in 1840, and that’s a minimal 
calculation. In other words, if the same ratio of employed to total population in 
1840 were used in 1850, the total employment figure would be at least 6.5 million, 
maybe approaching 7 million.5 And since there were nearly 1 million laborers and 
more than 1 million merchants, miners, etc. in 1850, the total number of 
agricultural workers – proprietors, laborers and slaves – may have risen, but the 
proportion of those employed in agricultural pursuits had certainly fallen. By 1860, 
the next decennial census, even more changes had been recorded. There were 34 
states, the District of Columbia and seven territories. Kansas and Oregon had 
joined the Union since the last census. The total population (free, slave, 
indigenous) was 31.5 million of which nearly 300,000 lived in the District and the 
territories. There were nearly 4 million slaves. Counting all categories, free, slave 
and other, the nation had grown by eight million or by 36 percent, about the same 
percentage as the decade 1840 to 1850.6 For comparative purposes the 1860 census 
calculated densities of population by regions for the 32 states in the Union in 1850 
and 1860. Texas and California were treated separately from the other 30 states, 
which were divided into five groups of six each: New England, Middle Atlantic 
(including Ohio), Coastal Planting (from South Carolina to Louisiana), Central 
Slave and North Central. The 32 states had about 1.6 million square miles. In 1850 
they had 14.5 persons per square mile and in 1860 19.5 per square mile. All five 
regions plus the two excluded states saw an increase in the densities of their 
populations with North Central recording nearly a doubling of persons per square 
mile. (Both Texas and California witnessed a tripling in population densities, as 
might be expected for new states.) Of the five regions the Middle Atlantic (plus 
Ohio) had the greatest concentration with 61 persons per square mile, and the 
Coastal Planting region had the lowest at 15. Despite the intense growth in the 
North Central region, it had at 16 persons per square mile just one more person 
than the Coastal Planting region. It is not surprising that the New England and 
Middle Atlantic regions with 50 to 60 persons per square mile also had the largest 
cities and expanding manufacturing economies.7 Perhaps a fifth of the population 
was urban and engaged
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5See Table Li-Employments of the Free Male Population…1850 and Table Lii-Occupations of the Free and Slave 
Population…Both Sexes…1840, “Population”, Seventh Census, lxxx. Available on-line at http://www2.census.gov/
prod2/decennial/documents/1850a-02.pdf.

6“Recapitulation: Population, Nativity, and Occupation,” Population of the United State…Eighth Census… 
(Washington, DC: Government Printing Office, 1864), 598-599. Available on-line at http://www2.census.gov/. 

7“Introduction,” Population…Eighth Census, xvi-xvii. Available on-line at http://www2.census.gov/.
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Occupational data-gathering, which was expanded in 1850, was further refined in 
1860. Nearly 600 occupations, or almost double the 1850 figure, were listed for a 
total of 8.3 million (slaves not counted) in 1860. New York and Pennsylvania had 
the highest counts of 1.3 million and 900,000 respectively of those with 
occupations, and Oregon and Florida had the lowest. Comparisons with 1850 
occupational listings are difficult to make because the 1860 census was more 
refined in assigning occupations. In 1860 2.4 million were reported to have 
occupations along with more than 700,000 farm laborers for a total of more than 3 
million compared to an 1850 total (reporting occupations) of 2.4 million, which 
may or may not have included farm laborers. The specific category laborer had 
900,000, approximately the same as 1850, but the 1850 census may have included 
farm laborers and non-farmer laborers whereas the 1860 census distinguished 
between farm and non-farm workers. These are methodological problems not 
easily resolved, since in both scope and detail the two censuses were different. No 
other occupational categories came close to farmers and laborers in size in 1860, 
but the addition of more categories was significant in and of itself. If farmers and 
laborers were removed more than half of the total were engaged in more than 575 
occupations. One can assume that sympathy for slavery or acquiescence to slavery 
would naturally decline with diversification and expansion of free labor.8

The 1860 census provided the most extensive survey of manufacturing yet 
compiled by the national government. Comparisons with data collected in 1850 
allowed for an assessment of how far manufacturing had developed in the United 
States. One must keep in mind that the collection of such data was still in its 
infancy, and what we’re interested in is not the actual figures so much as the trends 
they suggest. In 1850 the enumerators came up with 123,013 “establishments”, 
with capitalization of $534 million, male employees of more than 731,000 and a 
product valued at $1 billion in all states and territories. A decade later, with more 
states and territories, enumerators found 140,433 establishments, capitalized at $1 
billion, nearly 1.3 million male and female employees and a total product 
annualized worth $1.9 billion. The heart of the manufacturing region was 
Massachusetts, New York and Pennsylvania, which accounted for $830 million or 
nearly 45 percent of the total. But their share of the total output had fallen from 54 
percent. In terms of regional distributions of the $1.9 billion total, $469 million (25 
percent) was produced in New England, $802 (42 percent) million in Middle 
Atlantic, $385 (20 percent) million in Midwest, $156 (8 percent) million in South 
and $72 (4 percent) million in Pacific.9  The diversity of manufacturing was 
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9Figures have been rounded up.
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impressive. The final page of the table listing all 631 manufacturers in the United 
States (from #576 to #631) includes: turpentine, type, umbrellas, venetian-blinds, 
washing machines, clothes dryers, watches, woolen cloth, goods and yarn, wire 
products [“slaves’ and bird cages”?] and wagons, carts, whips and canes. The 
South was far behind the Northeast and Midwest but ahead of Pacific. It had 15 
percent of all the establishments with capitalization calculated at one-tenth of the 
total and employment at 8 percent of the total. Separating slave and non-slave 
states reveals that among the slave states Maryland had the most manufacturing in 
1850 with an output of about $34 million but was outpaced by Virginia in 1860 
with $51 million compared to Maryland’s $41 million. Most slave states saw their 
manufacturing output double (some more, some less), but they began with such 
low nominal values in 1850 – under $10 million dollars in some cases – that while 
the increase in percentage terms was impressive, their manufacturing capacity 
remained at modest levels compared to other states. South Carolina’s barely 
increased at all. The North Carolinian, Hinton Helper, published The Impending 
Crisis (1857) in which he argued that slavery had hobbled the development of the 
slave states compared to non-slave states, and many of the figures relating to 
economic matters were drawn from the 1850 census. Helper had already made up 
his mind that slavery was evil and backward, and he simply piled on the statistics 
to illustrate his views rather than to analyze the statistics. One of his favorite 
statistics was comparing property values in the North and South, the per-acre value 
in the former being about six times greater than the latter on average. He concluded 
from that if slavery were abolished “tomorrow”, southern property values would 
suddenly and constructively rise to match the North.10 That was unlikely to happen 
overnight, but there was an element of truth to his point that because of the use of 
the land primarily for export crops in harness with slave-labor systems, property 
values in the South tended to reflect a narrowly-defined agricultural regime that 
had little connection with the expanding consumer market. Moreover, because of 
slavery almost half the southern population existed outside established consumer 
markets. Whether or not one found slavery morally offensive, any savvy investor 
would hesitate to establish in and expand a business into the South. By 1860 
manufacturing, which was expanding rapidly across the North, had barely made a 
dent in the South, even though southerners through such conclaves as the Nashville 
Conventions had proposed to advance industrial development.

While agriculture was shrinking in relation to manufacturing, it was still America’s 
premier industry. It was not only bigger by the standard measures, but it was also 
becoming more productive. Even southern agriculture, which Helper found 
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10Helper,  The Impending Crisis: How To Meet It (New York: Burbick Brothers, 1857), Chapters 1 and 8 contain 
numerous tables and figures, some of which were drawn from the 1850 Census.



wanting, on many levels was capable of improving productivity. By almost every 
measure used by the US Census Bureau, agriculture continued to grow during the 
1850s. The number of farms rose from 1.5 million to 2.0, an increase of one-third. 
Improved acreage “in farms” rose from 113.0 million in 1850 to 163.1 million in 
1860, or 45 percent. The average acreage per farm declined slightly, however, from 
203 to 194. By individual states the changes showed some striking contrasts. In 
New England the growth in the number of farms was small, from a couple hundred 
to perhaps a couple thousand. In the Middle Atlantic it was more varied with tens 
of thousands of farms being added in New York, Pennsylvania and Ohio and far 
fewer in the smaller states. These were the oldest regions with some of the highest 
population densities and the biggest consumer markets, and, not surprisingly, home 
to much of new manufacturing. The impetus behind agricultural growth in the 
Northeast was servicing urban markets with milk and milk products and 
comestibles like vegetables and fruits plus some meat products. The extent to 
which farm acreage declined could be accounted for by a more intensive 
agriculture.11

Below the Mason-Dixon Line the number of farms also grew by the thousands 
across all the southern states between 1850 and 1860. Improved and unimproved 
acres “in farms” increased, although a distinction can be observed between a 
pattern of fewer additions in the older Atlantic states from Virginia to Georgia and 
older interior states of Kentucky and Tennessee and greater additions in the newer 
states along the Gulf and across the Mississippi River. Farm size in the older areas 
declined by a dozen up to a hundred acres whereas the average farm size in the 
newer areas increased by more than a hundred acres. Big farms on average, some 
of which qualified as plantations, remained the the norm in the South.12

The contrasts between the North and South and the East and Midwest show up 
most vividly when the data from the new Midwestern states are studied. In the 
Upper Mississippi tens of thousands of new farms came into existence. In Illinois, 
for example, the number went from 76,000 to 143,000 between 1850 and 1860; in 
Michigan from 34,000 to 63,000; in Wisconsin from 20,000 to 63,000. The volume 
of improved acreage rose much faster than the volume of unimproved acreage “in 
farm” overall, as the drive to add farming units seemed boundless. Average farm 
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11Table entitled Farms: Acres of Land in Farms, (Improved and Unimproved,)…, in “Recapitulation-1850-1860” 
under a section entitled Agriculture of the United States in 1860…Eighth Census…, 222. Available on-line at http://
www2.census.gov/. See Atack, Bateman, and Parker,  “The Farm, The Farmer, and the Market,” in Engerman and 
Gallman, Cambridge Economic History, 2:248-249, for discussion of the structure of Northeast farming.

12Table entitled Farms: Acres of Land…, “Recapitulation-1850-1860”, Agriculture...in 1860…Eighth Census…, 222. 
Available on-line at http://www2.census.gov/.
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size was somewhat larger than eastern farms but not nearly as large as southern 
farms.13  In the abstract the forces driving agricultural development like those 
driving industrial development had little in common with slave systems that fifty 
years before shared equal billing within the agricultural domain. Northern 
agriculture was more intimately tied to domestic markets than was ever possible 
with plantation or monoculture agriculture, and however individuals reacted to 
people of color living within their boundaries, they had little or nothing to gain, 
economically speaking, in providing for the protection or expansion of slavery. It 
was hard to identify anything robust or dynamic about slave-based systems that 
only operated profitably within a limited range of possibilities, and even those 
faced a dim future. The divergence in the founding character of the American 
economy, based on census data, could be identified in the 1840 census and, if 
anything, had accelerated by 1860. The political debates, as intense as they were in 
the 1840s, will only intensify in the 1850s against a changing economic context.

Studies of Gross Domestic Product and other aggregate measures bear out what we 
can glimpse from the assembled census data. Sectoral GDP estimates show that 
agricultural fell sharply from 41 to 33 percent from 1840 to 1850 as manufacturing 
rose from 17 to 22 percent. This remained the distribution from 1850 to 1860, as 
both sectors enjoyed growth. Of course, for the second half of the nineteenth 
century the trend favored manufacturing so that by the end of the century it stood 
at 18 percent for agriculture and 31 percent for manufacturing.14 By other measures 
some strikingly different patterns were emerging. Calculating personal income by 
region showed that the share held by the Northeast fell from 58 percent in 1840 to 
50 percent in 1860 and fell as low as 36 percent in 1900. It also fell in the South 
from 29 percent in 1840 to 26 percent in 1860 and to a new low of 15 percent in 
1900. Not surprisingly, then, the Upper Midwest (called the “North Central”) rose 
from 13 percent in 1840 to 20 in 1860 and 32 percent by 1900. Accompanying the 
Midwest was the West whose data first appeared in 1860 at 4 percent, which by 
1900 had reached 8 percent. These changes coincided with changes in population 
as the share of population in the Northeast and the South dropped from 1840 to 
1860 and even further by 1900. Conversely, populations rose in the Midwest and 
Pacific regions. A set of figures on agriculture’s share of the American labor force 
underscores the fixity of southern economic foundations. When measuring 
agriculture’s share of total 1840 GDP, the estimates came in at 0.54 in New 
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13Table entitled Farms: Acres of Land…, “Recapitulation-1850-1860” under Agriculture, 222. Available on-line at 
http://www2.census.gov/.

14Gallman, “Growth and Change,” in Engerman and Gallman, Cambridge Economic History, 2:50. Transportation 
rose from a low of 4 percent in 1850 to 9 percent in 1900 and Commerce from a low of 23 in 1840 to 32 percent in 
1900. Other sectors changed only slightly.
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England and Middle Atlantic, 0.76 in the Midwest and 0.75 in the South. By 1850 
agriculture’s share had fallen to 0.38-0.42 in the Northeast and to 0.67 in the 
Midwest but remained nearly constant in the South at 0.74-0.75. At the outbreak of 
the Civil War the estimates had declined further in the Northeast to 0.31-0.35 and 
in the Midwest to 0.62 but had barely budged in the South at 0.72 to 0.74.15

In the more analytical sections of the 1860 Census the Bureau made some 
interesting observations about transportation (railroads in particular), prices and 
output. The statistical analyses may fall short of modern standards, and yet, the 
analysts, being closer to the raw data and the economic circumstances that the data 
reflected, could offer subjective opinions that are worth reviewing. The 
enumerators discovered not only an increase in the number of persons and farms 
between 1850 and 1860 in the Upper Midwest, they also discovered an unexpected 
pattern involving rails and horses. In the five states of Ohio, Indiana, Illinois, 
Michigan and Wisconsin nearly 9,000 miles had been constructed between 1850 
and 1860. In the same decade the number of horses in the five states doubled from 
1.2 to 2.4 million. Some had assumed that, as more mechanized transportation 
came on line, the need for and use of animals would decline. That would 
eventually happen to horses but not yet. The connection of the East and the 
Midwest by rail and canal (canals continued to carry a surprisingly large volume) 
meant comestibles heretofore too perishable or expensive to ship to eastern urban 
markets were widely available. And horses? Farmers not only employed them to 
haul their products to rail depots but also for tilling and harvesting. Of course, the 
eventual arrival of mechanized farm machinery put an end to the demand for 
horses, but the temporary rise in the horse population illustrated what was 
happening and had been happening in this expanding economy: one type of 
investment could lead to another and a third – a multiplier was at work. Horses 
were still important in cultivation and gained an ancillary (but temporary) 
importance, as cultivators tried to take advantage of the rise in consumer-driven, 
more-distant-urban markets. Rails and canals did not normally stop at the 
cultivators’ properties, and horses along with certain types of equipment served the 
link between the farm and the depot.

The increase in track mileage (plus improvements to canals and roads) and in farm 
haulage from 1850 to 1860 had another important result. The output of several 
important crops rose substantially: bushels of wheat rose from 39.3 to 80.0 bushels, 
of corn from 177.3 to 280.3 million, of oats from 32.7 to 51.0 million and of 
potatoes 13.4 to 27.2 million. The increase in volumes affected the behavior of 
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15  Margo, “Labor Force,” in Engerman and Gallman, Cambridge Economic History, 2:213.  In the Far West 
agriculture’s share rose until 1870 and then declined, not an anomaly, given the new land brought under cultivation.



prices. More efficient and extensive transportation systems meant that the prices 
paid for imports of Midwestern produce and grain wherever the markets existed 
were affordable. Not only were they affordable, but the prices that they received 
rose instead of falling as result of the cheaper transportation and greater 
availability. In the opinion of Census-Bureau analysts, the introduction of rails did 
not cause disruptions that some had feared. Indeed, whether correctly or not, they 
argued that the changing transportation network was beneficial for all parties. 
Producers made more money as did rail and canal companies, laborers, merchants, 
etc., and for them nothing made the case more forcefully than the rise in cash 
values of Midwest farms. The total for the five states rose from $672 million to 
$1.7 billion. They calculated that “one-half of this increase by railroads,” for it was 
not possible to assign the total increase to the rails. Playing it safe, they actually 
assigned a third to the rails. The actual figure may never be known or need to be 
known. They assumed the process would repeat itself in the new lands west of the 
Mississippi. It was telling that no mention was made of or data provided for the 
South. This was a phenomenon whatever its dimensions, statistically speaking, that 
distinguished the northern free states.16

The ideal nation of agrarians ruling themselves in small communities that shared 
similar values and ambitions, as Jefferson and his generation had envisioned, was 
an abstraction of the past. And like many abstractions the power was in the 
symbols that may or may not reflect the reality that may surround their lives. It 
cannot be accurately known how many individual Americans would define the role 
of government either in 1800 or 1860, but based on public commentary in the Halls 
of Congress, states legislatures, newspapers, journals and essays there was no deep, 
abiding conviction that empowering government would have a positive outcome. 
For many. governance was defined in personal terms, not by institutional 
constructs. They may well have felt most comfortable with local, as opposed to 
national, government, or state, as opposed federal. A rough measure that might be 
helpful in gauging sentiments about government was how much governance was 
there in terms of employment in 1860 or even earlier 1800? Budgets and 
bureaucracies were smaller but so too was the nation in 1800. Even though the 
nation was millions of square miles bigger with six times the population and 
perhaps an equivalent increase in GDP, formal government had not grown 
disproportionally. There were certainly more laws, regulations and programs, but 
government retained a “small” and “limited” character. A count of all public 
officials in 1800 would certainly reach the thousands, but lacking census or other 
data cannot be documented. In the 1850 and 1860 censuses government jobs were 
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enumerated, although the categories changed between the two censuses. In 1850 
excluding minor categories that might include some persons paid with public funds 
there was City, Town and County Officials (12,579) plus US and State Officers 
(10,268) and combined they equaled 22,847. Since this total differed from what 
was shown in a summary by almost 1,000 let me round it off at 22,000. This 
apparently did not include military personnel because there was a separate category 
for Soldiers.17 Given a total employment of free males of 5.4 million, the ratio was 
1 public servant for each free male employed, and against the total population 
(including slaves) of 23 million, 1 in 1,050 persons. By 1860 there were two 
potentially-applicable categories with different titles: Officers (public) 24,693 and 
United States Officers 24,693 for a total of 31,790. Against total employment this 
worked out to 1 in 265 and against total population 1 in 1,032. Without putting too 
fine a point on these calculations, since I cannot account for all the inconsistencies 
in the datasets (i.e., what happened to military category in 1860?), I would argue 
that the size of the public-service sector was growing in step with the growth in the 
nation. If, using the same ratios, we calculated backwards, just for the fun of it, to 
try to get a fix on how many public servants might have appeared in the 1800 
census, if the question had been asked, the number would be about 5,000. That 
figure strikes me as high, in light of the fact that Jefferson set to reduce the 
bureaucracy,and yet the figures was probably somewhere in the low thousands. 
That government had grown since Jefferson is not in dispute, but that it had grown 
proportionally to the growth in the population presents an interesting commentary 
on how that growth continued to reflect the Jeffersonian ideal of small and 
limited.18

New York far and away had the most of the public employees. It had more than 
4,000 in 1850 and in excess of 5,000 in 1860. This should not be surprising 
inasmuch as New York City had become the nation’s commercial and financial 
center, and customs constituted one of the largest of the federal bureaucracies. 
After New York in terms of federal employment, Pennsylvania, Massachusetts, 
Maryland and Virginia rounded out the top five in 1850. By 1860 the five consisted 
of New York, Pennsylvania, Ohio, Illinois and Virginia, two Upper-Midwest states 
having replaced two East-Coast states. The nation’s capital had an enumeration of 
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400 to 600 public officials in the two censuses.19 More than a dozen states had 500 
or fewer public employees in 1850 and 1860. In thinking about these numbers, one 
must keep in mind that some local and state functionaries were part-time 
employees, and how they were include in the censuses is not know. Public-service 
employment had become a part of the nation’s work profile, but constituted a 
fraction of a percent of the total.

Growth in government, even if modest by comparison to other nations (I do not 
know this to be true), can occur in different ways and have different outcomes. 
Expanding staff to handle functions that require more people simply because there 
was more territory to administer or more activity to monitor was fundamentally 
different form expanding staff to undertake the implementation of new programs or 
policies that also represented an expansion of powers. At all levels from local to 
national governments had experimented with the programmatic side. Adding 
federal programs always sparked controversy, perhaps more than was ever 
experienced at the state level, and the reason was, as discussed earlier, because the 
idea of limited authority had greater ramifications at the federal level than at the 
state level. Without being able to relate staffing figures with administrative or 
programmatic initiatives I cannot say if the programmatic played a smaller role 
than the administrative side. But my impression is that growth was mainly routine 
and not in any way extraordinary. By the middle of the nineteenth century, 
however, governments at the state and national levels had pulled back from a more 
activist or positive stance at the base of the Whig political ideology to a more 
passive or negative stance. If in any sense true, the implications for what was 
ahead in the next decade were profound.
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PRESIDENTIAL STAKES

By the middle of the nineteenth century the Chief Executive was expected to lay 
out his vision for the nation while reaffirming his commitment to republican 
principles in his Inaugural Address and to report on the state of the nation and 
progress toward the goals of his administration in his Annual Messages. Over time 
these traditions resulted in a curious mixture of assessments and expectations. The 
Annual Messages were often long, ponderous, detailed reports covering foreign 
and domestic affairs that had engaged the attention of the Administration during 
the previous year and the issues that the Administration and the Congress would 
have to take up in the coming year. In the American system executive branches 
proposed and legislative branches disposed, and the relations between the two 
branches over direction could be smooth or rocky irrespective of the parties in 
control. Inaugurals, on the other hand, were intended to reaffirm the nobility of the 
ideas behind this experiment in self-rule and to assure the nation the experiment 
would not only be defended but also advanced. Meant to be orations, not messages, 
they had mixed results. Few were quoted, most were forgotten, as were most 
Annual Messages, and yet they may, especially in times of crises, be instructive. 
No Chief Executive could be oblivious to a nation in peril. In 1850 few Americans 
could have missed the precariousness of the political system. It was the President 
alone who could speak with authority as to the prospects or the risks in a changing 
political climate.

I have chosen to study several public pronouncements: First Annual Message of 
Millard Fillmore (December 1850), Fourth Annual Message of James Buchanan 
(December 1860) and Inaugural Address of Abraham Lincoln (April 1861). We 
know, of course, in retrospect what happened between 1850 and 1860, as we read 
these documents, but Americans had to live through what came to be. As was 
common by 1850, Fillmore first addressed international concerns. He compared 
relations between nations to those between individuals.

nations, like individuals in a state of nature, are equal and 
independent, possessing certain rights and owing certain duties to 
each other, arising from their necessary and unavoidable relations; 
which rights and duties there is no common human authority to 
protect and enforce….The great law of morality ought to have a 
national as well as a personal and individual application.

In the aftermath of the War with Mexico Fillmore could claim the high ground 
once again: “We should act toward other nations as we wish them to act toward us, 
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and justice and conscience should form the rule of conduct between governments, 
instead of mere power, self interest, or the desire of aggrandizement.” Peaceful 
conduct of relations between nations could almost be read as a plea and hope for 
the same for the nation ’s internal strife.

After two paragraphs with specifics for later in the Message, Fillmore turned to 
domestic concerns. At the core of the national discontent was the document all 
American wanted to admire and defend, even as it was the source of the problem. 
The scope of the Constitution remained ill-defined, and yet Fillmore like others 
was dedicated to its immutability. “Every power which it has granted is to be 
exercised for the public good; but no pretense of utility, no honest conviction, even, 
of what might be expedient, can justify the assumption of any power not granted.” 
Powers had been granted by the people, and though human language was 
imperfect, “I deem it my first duty not to question its wisdom, add to its provisions, 
evade its requirements, or nullify its commands.” He promised to keep the 
Congress informed, to use his veto if necessary but not to attempt to control or 
influence the legislature’s work.

The Government of the United States is a limited Government. It is 
confined to the exercise of powers expressly granted and such others 
as may be necessary for carrying those powers into effect; and it is at 
all times an especial duty to guard against any infringement on the just 
rights of the States. Over the objects and subjects intrusted to 
Congress its legislative authority is supreme. But here that authority 
ceases, and every citizen who truly loves the Constitution and desires 
the continuance of its existence and its blessings will resolutely and 
firmly resist any interference in those domestic affairs which the 
Constitution has dearly and unequivocally left to the exclusive 
authority of the States. And every such citizen will also deprecate 
useless irritation among the several members of the Union and all 
reproach and crimination tending to alienate one portion of the 
country from another. The beauty of our system of government 
consists, and its safety and durability must consist, in avoiding mutual 
collisions and encroachments and in the regular separate action of all, 
while each is revolving in its own distinct orbit.

Despite his deference to the Constitution Fillmore was fully aware that the daily 
politics were being played out in a potentially uncontrollable drama. Resisting the 
law was not an idle or empty threat. The nation from its founding was bound up in 
such disobedience. Fillmore drew upon the Madisonian postulate that the popular 
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assembly with frequency of elections and the accountability of representatives 
would allow for onerous laws to be negated and more importantly to dampen the 
potential for disobedience:

…it must be borne in mind that the country is extensive; that there 
may be local interests or prejudices rendering a law odious in one part 
which is not so in another, and that the thoughtless and inconsiderate, 
misled by their passions or their imaginations, may be induced madly 
to resist such laws as they disapprove. Such persons should recollect 
that without law there can be no real practical liberty; that when law is 
trampled under foot tyranny rules, whether it appears in the form of a 
military despotism or of popular violence. The law is the only sure 
protection of the weak and the only efficient restraint upon the strong. 
When impartially and faithfully administered, none is beneath its 
protection and none above its control.

Fillmore presented a long agenda that required legislative action. Some could 
controversy, but by and large they stayed within the bounds of what the nation had 
come to expect from its supreme government. With reference to public works, 
which some might interpret as a form of federally-financed internal improvements, 
such as harbors, docks, customs houses, warehouse facilities to facilitate 
commerce, Fillmore used the conventional argument that as commerce-related 
projects the authorizing authority fell under the commerce clause. At the end of the 
Message Fillmore returned to the hot-button issues with a reference to the 
territories. The final settlement of “dangerous and exciting subjects” could not, 
despite his earlier pronouncement, be reordered: “these subjects…are beyond your 
reach, as the legislation which disposed of them was in its character final and 
irrevocable.” The idea that legislation that created new laws could be revisited and 
revised was more a palliative than an effective tool. Certainly, in the case of the 
Compromise of 1850, a state had been admitted and territories had been organized 
around the contents of the Compromise. But the idea that the results of the 
Compromise shackled America to a particular course of action must have galled a 
growing segment of the Congress and the nation. But Fillmore was unequivocal: 
“It may be presumed from the opposition which they all encountered that none of 
those measures was free from imperfections, but in their mutual dependence and 
connection they formed a system of compromise the most conciliatory and best for 
the entire country that could be obtained from conflicting sectional interests and 
opinions.” In other words, no other workable plan was known. He urged the 
Congress not to tamper with the Compromise and to accept adherence to its 
essential goal of conciliation and security: “…we have been rescued from the wide 
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and boundless agitation that surrounded us, and have a firm, distinct, and legal 
ground to rest upon. And the occasion, I trust, will justify me in exhorting my 
countrymen to rally upon and maintain that ground as the best, if not the only, 
means of restoring peace and quiet…maintaining inviolate the integrity of the 
Union.” He closed with assurance that all liberties were safe and secure, and “the 
fountains of knowledge have all been kept open, and means of happiness widely 
spread and generally enjoyed greater than have fallen to the lot of any other 
nation.” After a bruising battle from town meetings to legislative confrontations 
Fillmore wanted to proclaim the nation at peace and on track.20

The Taylor/Fillmore Presidency would be the last Whig Administration. By 1852 
the Whig Party had dissolved into irreconcilable factions, and two years later the 
new Republican Party emerged on the national political scene. In 1850 the Whigs 
and Democrats had converged around popular sovereignty to solve the territorial 
question, although the term was hardly popular with all Whigs. The endorsement 
of popular sovereignty had put to rest two other approaches: drawing lines as was 
done under the Missouri Compromise and guaranteeing slavery with a 
constitutional amendment. The proposal to abolish slavery, while gaining support 
in some quarters, was off the table, as it had never been a political option. What 
few had anticipated after the Compromise of 1850 was that under popular 
sovereignty settlers could fight it out under the guise of determining for themselves 
the fate of slavery in their territories. In a sense this was self-rule at the most basic 
level: delegates would contend over powers delegated by citizens who would then 
approve or disapprove. So long as the charter expressed American republican 
principles, the Congress would not interfere. Theoretically, by abdicating any 
direct role Congress would allow slavery to move wherever it could win approval 
whether or not it could survive as a viable labor system. An unexpected firestorm 
erupted over the enforcement of the amended fugitive slave act, passed in 1850, as 
an adjunct to the Compromise. What came to distinguish the Republicans from 
their competitors and predecessors was a departure from any traditional stance with 
regard to slavery: on moral grounds, both explicit and implicit in the American 
experience, slavery could not exist side-by-side with freedom, and the national 
government charged with the defense of freedom could not abdicate its 
constitutional duty. The extension of slavery was utterly forbidden, and even the 
existence of slavery was unacceptable. Ambivalence over the future of slavery in 
America was greatly reduced under the Republican Party’s mandate. At the same 
time the hope that a flawed compromise might smooth the way was lost. Was either 
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the nation or the governmental system that had evolved over the decades prepared 
for political tests that the new mandate would impose?

Ten years after Millard Fillmore’s First Annual Message James Buchanan delivered 
his fourth and last Annual Message. The contrast between the two could not be any 
more vivid. The nation had elected a Republican, Abraham Lincoln, and the storm 
clouds, so often used to describe the sense of foreboding in America of 1860, were 
unmistakably present overhead. Buchanan, a Pennsylvania Democrat, was a party 
stalwart, if ever there was one. He had begun his political career as a Federalist 
state legislator but soon joined the Democratic ranks with the demise of the 
Federalist Party. His career was long, diverse and on some occasions distinguished. 
He was a Congressman, a Senator, an Ambassador and a Secretary of State. Like 
many northern Democrats he could say slavery was morally wrong but refused to 
act upon his convictions. He supported the long-standing Democratic position that 
slavery was guaranteed by the Constitution and had to be tolerated. Moreover, the 
national government couldn’t legislate with respect to slavery without running 
afoul of state sovereignty and individual property rights. Within the Democratic 
Party there were differing opinions on how to proceed after four years in which 
Buchanan’s Administration had mostly titled in the direction of the South. 
Buchanan’s great adversary within the Democratic Party was Stephen Douglas, and 
although they agreed on some basic party principles, Douglas refused to accept the 
southern demand for a constitutional amendment, and while Buchanan had been 
ambivalent about such an amendment especially, after the Dred Scott decision, 
which declared slaves as property (afforded protection under the 5th Amendment) a 
decision, which he was privy to ahead of time and he did not publicly oppose. 
When Democrats met in Charleston SC in April 1860, they failed to agree on a 
candidate. Democrats reconvened in Baltimore several months later, and after 
southerners bolted, Douglas won the nomination. The split was irreparable, and a 
few weeks later in Charleston the southerners nominated John Breckenridge (KY). 
With the formation of the Constitutional Union Party, made up of former members 
of the Whig and other minor parties, John Bell (TN) was nominated under the 
banner of defending the Constitution (whatever that may have meant). Abraham 
Lincoln won the Republican Party nomination and the election. Against that 
backdrop Buchanan spoke woefully of the peril ahead.

Buchanan’s opening sentence may have been jarring. “Throughout the year since 
our last meeting the country has been eminently prosperous in all its material 
interests.” The political misfortunes had not, by Buchanan’s calculation, derailed or 
circumscribed the economic expansion that coincided with territorial growth, a 
subject I’ll return to. But the thrust of this message was not economic, it was 
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political. Buchanan’s opening had a rhetorical aim: “Why is it, then, that discontent 
now so extensively prevails, and the Union of the States, which is the source of all 
these blessings, is threatened with destruction?” Buchanan, whose political speech 
was normally carefully crafted, minced no words and pointed multiple fingers. In 
words that must have caused John Calhoun a ghoulish smile, Buchanan declared 
agitation the cause célèbre.

I have long foreseen and often forewarned my countrymen of the now 
impending danger. This does not proceed solely from the claim on the 
part of Congress or the Territorial legislatures to exclude slavery from 
the Territories, nor from the efforts of different States to defeat the 
execution of the fugitive-slave law. All or any of these evils might 
have been endured by the South without danger to the Union (as 
others have been) in the hope that time and reflection might apply the 
remedy. The immediate peril arises not so much from these causes as 
from the fact that the incessant and violent agitation of the slavery 
question throughout the North for the last quarter of a century has at 
length produced its malign influence on the slaves and inspired them 
with vague notions of freedom. Hence a sense of security no longer 
exists around the family altar.

The image of the family alter was followed by a curious allusion – a southern 
matron who retiring at night with her children knew not what the morrow would 
bring. The home that should be a place of repose, peace and harmony, and instead 
it had become a refuge against the vile and disreputable insurrectionists, by which 
Buchanan meant northern troublemakers. If the South were to rise up, it should be 
expected because

Self-preservation is the first law of nature, and has been implanted in 
the heart of man by his Creator for the wisest purpose; and no political 
union, however fraught with blessings and benefits in all other 
respects, can long continue if the necessary consequence be to render 
the homes and the firesides of nearly half the parties to it habitually 
and hopelessly insecure. Sooner or later the bonds of such a union 
must be severed.

Notwithstanding the admonition of General Jackson that “‘to stimulate them to 
insurrection’” would only produce “’all the horrors of a servile war’” the 
insurrectionists continued, not only continued but intensified their efforts.
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Having assigned guilt while painting a grim picture, Buchanan proclaimed that the 
situation was not hopeless and could be easily resolved once and for all. Leave the 
slave states alone and let them manage their own institutions. Alluding to his 
earlier analogy of relations among sovereign nations and among sovereign states, 
he declared that the United States would never intercede in the affairs of Russia or 
Brazil where slavery still existed and now the United States should not intercede in 
the affairs of the states. “As sovereign States, they, and they alone, are responsible 
before God and the world for the slavery existing among them.” The North was not 
responsible for what many northerners considered an evil institution and therefore 
should not take it upon themselves to extricate the evil and assuage their misplaced 
guilt.

Buchanan then turned to the recent election. He regarded the election, although 
conducted properly, as an anomaly in the sense that there were four candidates and 
that the winning candidate was by every measure a sectional candidate. Buchanan 
admitted he counted on the advice of southerners in shaping his policies and 
actions, for which he did not apologize, but he saw little chance that the new 
president could call upon a section for support or advice that had voted solidly 
against him. He urged the nation to await the new president’s first pronouncements 
before taking any independent action, and he urged the new president to value the 
union above all else. No one knew what the new president would do despite 
rampant speculation, and Buchanan, no more privy than anyone else, stated that the 
“stern duty of administering the vast and complicated concerns of this Government 
affords in itself a guaranty that he will not attempt any violation of a clear 
constitutional right.” The President, continued Buchanan, was no more than the 
chief executive officer of the government and not the legislator for the government. 
He did not make any law, he was charged only with executing the law. 
Furthermore, the Congress, which actually legislated, had except for one or two 
instances (i.e., Missouri Compromise) had not interfered with the right of a 
southerner to transfer his property. It could only happen if the people permitted it. 
Citing judicial decisions and legislative mandates Buchanan, trained as a lawyer, 
concluded that the right of property guaranteed by the Constitution superseded all 
efforts to restrict the transfer of property, even if slaves. He went so far as to argue 
that territorial governments not yet of constitutional stature could prohibit slavery 
but when territories became states, they had to submit to the property clause of the 
Federal Constitution (referent Dred Scott). All the actions taken by territorial or 
state governments that impair the enforcement of the property and fugitive clauses 
will demand that it shall be
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…the duty of the next President, as it has been my own, to act with 
vigor in executing this supreme law against the conflicting enactments 
of State legislatures. Should he fail in the performance of this high 
duty, he will then have manifested a disregard of the Constitution and 
laws, to the great injury of the people of nearly one-half of the States 
of the Union. But are we to presume in advance that he will thus 
violate his duty? This would be at war with every principle of justice 
and of Christian charity. Let us wait for the overt act.

That a state could secede by its own declaration to do so was a fiction, argued 
Buchanan. It implied that the nation was “a mere voluntary association of States, to 
be dissolved at pleasure by any one of the contracting parties. If this be so, the 
Confederacy is a rope of sand, to be penetrated and dissolved by the first adverse 
wave of public opinion in any of the States.” This idea violated both history and 
logic because the Constitution had been carefully deliberated by the framers and 
approved by the citizens in order to join the thirteen original states into a 
permanent union. In ratifying the Constitution, states took a solemn oath to bind 
themselves together as a union. How was it possible in the current crisis for a 
single state to dissolve the bond without the consent of the other states? Buchanan 
cited both Jackson who had faced down South Carolina’s nullifiers down and 
Madison who propounded the basic theory of the federal union, to the effect that 
the Union was perpetual and could not be dissolved at the pleasure of one 
contracting party. In building his case against secession Buchanan argued that the 
Constitution specified the duties to be performed by the national government and 
strictly prohibited states from interfering with the execution of those duties. The 
Articles of Confederation, envisioning a different form of government, allowed 
states discretion in obeying the national government that was superseded by the 
Constitution with the word “in order to form a more perfect Union” and with the 
clause reserving to the states or to the people powers not delegated to the national 
government. Redress against perceived injustices can inspire revolutionary activity 
against government – a time-honored remedy – but it must be understood for what 
it was – insurrection against the government that the people established. Buchanan 
then turned to South Carolina, where refusal to recognize federal authority – a step 
toward secession – was already underway. He warned South Carolina that the state 
held property that belonged to the United States and any attempt to seize it would 
require the United States to defend itself.

Despite his adherence to the supremacy of the Union as prescribed by the 
Constitution and to the ideal of perpetuity Buchanan had to confront the practical 
question: what to do with South Carolina and other states that might follow suit? 

GOVERNING IMPASSE

20



Was the national government permitted to declare war to save the Union? He found 
no such constitutional authority. (Andrew Jackson had less difficulty in conjuring 
up authority with his proposed Force Act.) Again he called upon Madison who on 
31 May 1787 rose to speak against any such coercion: ‘“The use of force against a 
State would look more like a declaration of war than an infliction of punishment, 
and would probably be considered by the party attacked as a dissolution of all 
previous compacts by which it might be bound.”’ The Union, concluded Buchanan, 
rested not on bloodshed by war but on public sentiment. Thus, it became 
incumbent for the Congress to find the mechanism that would restore public 
sentiment to avoid a catastrophe that would bring down the nation. The only 
recourse, claimed Buchanan, was to pass a constitutional amendment that protected 
the right of property in slaves in states where it existed and might exist, the right to 
transfer slave property into territories until the people shall act to decide on slavery 
and to guarantee that fugitives be returned to their owners. (Dred Scott was 
insufficient.) With that Buchanan took up with what most Annual Messages are 
concerned – the legislative agenda. Treaty negotiations, public finances, harbor 
improvements and Kansas famines paled in significance to the fate of the Union. 
There was little likelihood that anything he proposed would ever be considered. 
Besides days later South Carolina seceded.21

Three months later with the nation in turmoil Abraham Lincoln would assume the 
Presidency (4 March 1861). In January (1861) 10 other states declared their 
separation, and four more states warned that they would take similar actions. In the 
Senate John Crittenden (KY) made a last ditch effort with a proposal to guarantee 
slavery below the Missouri Line. The President-Elect advised the Senate through 
Thurlow Weed (New York editor and Republican Party operative) that such was 
unacceptable to him. The South met in convention to create a new constitution for 
the Confederacy, electing Jefferson Davis and Alexander Stephens, long-time 
members of Congress and defenders of slavery, President and Vice-President 
respectively. Federal property was seized, the Star of the West, trying to deliver 
supplies to Fort Sumter, was fired upon and Lincoln began his journey from 
Illinois to Washington. His approach to the crisis, as he spoke to crowds along the 
way, was conciliatory and firm: the new administration would leave slavery where 
it existed undisturbed and secession would be treated for what it was – insurrection 
– with the injunction no state upon its own could lawfully leave the Union.

If Fillmore’s Message was hopeful and, a decade later, Buchanan’s was resentful, 
Lincoln’s Inaugural was sober and solemn. It had a strongly legalistic tone. It laid 
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out the argument against disunion and the basis for a resolution. The argument 
against was an extension of what Buchanan presented in his Annual Message, 
although more shrewdly crafted. What sounded definitive in Lincoln’s prose or 
speech could be subject to revision. Stating as he had on other occasions, Lincoln 
repeated “I have no purpose, directly or indirectly, to interfere with the institution 
of slavery in the States where it exists. I believe I have no lawful right to do so, and 
I have no inclination to do so.” He then reiterated what was in the Republican 
Party Platform:

‘Resolved’, That the maintenance inviolate of the rights of the States, 
and especially the right of each State to order and control its own 
domestic institutions according to its own judgment exclusively, is 
essential to that balance of power on which the perfection and 
endurance of our political fabric depend; and we denounce the lawless 
invasion by armed force of the soil of any State or Territory, no matter 
what pretext, as among the gravest of crimes.

This was not all that comforting to the South because it failed to specify slavery. 
Defending the domestic institutions of the different states did not necessarily 
preclude an attempt, which some within the Republican Party favored, of pursuing 
a national policy of abolishing slavery everywhere. He proclaimed that “all the 
protection which, consistently with the Constitution and the laws, can be given will 
be cheerfully given to all the States when lawfully demanded, for whatever cause – 
as cheerfully to one section as to another.” All the protection that “can be given” 
offered some wiggle room. When he turned to the question of fugitives, he recalled 
the text of the constitutional clause. There was no doubt what the law was, and 
under the terms of the clause they should be “delivered up”. Whether by state or 
federal officials, the matter of being delivered up by whom was of little 
consequence. But Lincoln was not done.

Again: In any law upon this subject ought not all the safeguards of 
liberty known in civilized and humane jurisprudence to be introduced, 
so that a free man be not in any case surrendered as a slave? And 
might it not be well at the same time to provide by law for the 
enforcement of that clause in the Constitution which guarantees that 
“the citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States”?

Opponents of delivering up fugitives once in a free zone wanted to rely on the 
“immunities and privileges” clause that would apply, if federal officials instead of 
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state officials intervened, in spite of the Supreme Court’s decision with respect to 
Dred Scott, and while Lincoln reminded his listeners that laws can be overturned 
and cases can be reversed, the preferred strategy was to accept the current legal 
situation as it currently existed. Simply raising these judicial and legislative 
alternatives had was to stray from the expected norm for Southerners.

This was simply a springboard for raising a much bigger and harder legal issue – 
disunion. This was the heart of Lincoln Inaugural. He fully recognized the 
difference between the past when “A disruption of the Federal Union, heretofore 
only menaced” and now when it was “formidably attempted.” He began with a 
postulate that was familiar: Arguing from the viewpoint of the law of contract, 
Lincoln asked if it were possible for one of the parties to the contract to dissolve 
the contract without the consent of all the parties to the contract? One party can 
break the contract – an important distinction – but all must agree to rescind it. Was 
it ever likely that all would agree to rescind it? From this basis Lincoln then argued 
that the Union, as such, was older than the Constitution, having been created by the 
Articles of Association in 1774. It was “matured and continued” by the Declaration 
of Independence, the Articles of Confederation and the Constitution. The last 
intended (as Buchanan had argued) “to form a more perfect Union.” The 
Constitution was intended by Lincoln’s reckoning (an important shift of emphasis) 
the Union was created prior to the American Revolution and the Constitution to 
which that Union had agreed was meant to improve upon the existing charter, not 
to create a new Union. “But if destruction of the Union by one or by a part only of 
the States be lawfully possible, the Union is 'less' perfect than before the 
Constitution, having lost the vital element of perpetuity.” Thus, no state can “get 
out” of the Union regardless of how many ordinances or “resolves” it may enact. 
Such behavior was insurrection or revolution, and Lincoln, unlike his predecessor, 
took it as his presidential duty to protect the contract and maintain the Union. The 
laws of the United States would be executed throughout the nation and in every 
state, as the Chief Executive was required to do.

Doing this I deem to be only a simple duty on my part, and I shall 
perform it so far as practicable unless my rightful masters, the 
American people, shall withhold the requisite means or in some 
authoritative manner direct the contrary. I trust this will not be 
regarded as a menace, but only as the declared purpose of the Union 
that it ‘will’ constitutionally defend and maintain itself.

Menace or not Lincoln left no room for doubt that because the Union was 
perpetual, even preceding the much debated Constitution, it would be defended.
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Would this result in bloodshed (recall that the supply ship for Fort Sumter had 
already been fired upon)? It need not. Lincoln proceeded to list several federal 
duties – delivery of mail and appointment of officers – that his administration was 
obligated to carry out but to be done with as much care as possible until “more 
fraternal sympathies and affections” could be assured. He preferred not to speak to 
those who might want to sever the Union and instead preferred to those who 
cherished the Union. He proposed a series of questions all of which revolved 
around to what extent any plainly-written right in the constitution had been denied 
any citizen. He answered that vital rights had not ever been denied minorities and 
individuals. “But no organic law can ever be framed with a provision specifically 
applicable to every question which may occur in practical administration” Thus, 
questions dealing with the arrest of fugitives or the extension of slavery into 
territories were made difficult because the Constitution did not address them and, 
as such, they did not qualify as vital rights. With respect to slavery and the 
territories Lincoln reminded the nation that “The Constitution does not expressly 
say 'May' Congress prohibit slavery in the Territories? The Constitution does not 
expressly say 'Must' Congress protect slavery in the Territories?” These were the 
questions that agitated and anguished the nation:

If the minority will not acquiesce, the majority must, or the 
Government must cease. There is no other alternative, for continuing 
the Government is acquiescence on one side or the other. If a minority 
in such case will secede rather than acquiesce, they make a precedent 
which in turn will divide and ruin them, for a minority of their own 
will secede from them whenever a majority refuses to be controlled by 
such minority. For instance, why may not any portion of a new 
confederacy a year or two hence arbitrarily secede again, precisely as 
portions of the present Union now claim to secede from it? All who 
cherish disunion sentiments are now being educated to the exact 
temper of doing this.

Is there such perfect identity of interests among the States to compose 
a new union as to produce harmony only and prevent renewed 
secession?

Lincoln concluded that secession was the equivalent of anarchy. Majorities that 
were restrained by prescribed constitution prohibitions but were still sensitive to 
the evolving popular moods could be “the only true sovereign of a free people.” 
Rule by minorities was wholly “inadmissible”. It would lead to a form of 
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despotism in which unanimity could never be achieved. The Supreme Court had 
imposed in Dred Scott a judicial standard with which many disagreed, and, 
therefore, while respect for the judiciary was necessary, the judiciary cannot in 
ordinary cases involving personal disputes act in a manner by which “the people 
will have ceased to be their own rulers”. Without advocating any specific action, 
Lincoln clearly propounded the view that if the Supreme Court became the arbiter 
in ordinary cases as well the vital cases, the citizens would have resigned 
government to the judges. In Dred Scott, of course, the Court had used a dispute 
over property to pronounce a fundamental constitutional principle on slavery that 
had no basis in the document itself, according to the critics.

Lincoln then in clear language stated the issue – whether “slavery is 'right' and 
ought to be extended.” Even if the nation should separate into independent sections 
this question along with ancillary matters will have to be negotiated as treaties, and 
how can that be accomplished between aliens, if it cannot be accomplished among 
friends. Separation will not solve the questions at hand. Short of insurrection or 
revolution, the people can, when they have grown weary of the government they 
have known, amend or revise the Constitution to try to eliminate the contentious 
issues. Lincoln did not oppose such an approach with the expression that I “favor 
rather than oppose a fair opportunity being afforded the people to act….” He took 
notice that the Congress had passed a constitutional amendment that prohibited the 
federal government from interfering with slavery. Without endorsing or opposing, 
he claimed that was a legitimate issue for the people to decide upon.

He closed by stating that as Chief Executive he had authority only to enforce the 
law, and nothing within the charter or the statutes permitted him to acquiesce to a 
separation. The people could change their mind on this, but, until they did so 
expressly in a legal fashion, his choices were limited. He urged his countrymen to 
take time to think before they acted – “Nothing valuable can be lost by taking 
time” – and then came a challenge: “In 'your' hands, my dissatisfied fellow-
countrymen, and not in 'mine', is the momentous issue of civil war.” He promised 
that the government would not be the assailant. “You can have no conflict without 
being yourselves the aggressors. 'You' have no oath registered in heaven to destroy 
the Government, while I shall have the most solemn one to ‘preserve, protect, and 
defend it.’” Lincoln did not wish for the bonds of memory, sacrifice and patriotism 
to be broken, nor did he believe the “dissatisfied” had lost any vital rights that 
justified separation. Lincoln had set his course, still subject to change.22
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ECONOMY, IMMIGRATION, MOBILITY

The unfolding political crisis of the 1850s stood in contrast to the continuing 
economic transformation. In an earlier section I observed that economists now 
believe that in spite of a deep economic malaise after the credit collapse of 1837 
the savings rate as a percentage of Gross National Product reached about 14 
percent during the 1840s. As high as that was (certainly by modern standards), it 
apparently rose even higher in the 1850s to about 17 percent. Robert Gallman 
called this a “true phenomenon.” (The rates were even higher when expressed in 
constant prices.) What this meant, of course, was the “prices of capital goods fell 
very sharply, relative to the prices” of the rest of the goods used to compute the 
GNP. Price declines were notable among “machines and tools” that were used to 
make things. This suggested that what was manufactured was less expensive and 
not necessarily less profitable than earlier, and what continued to expand robustly 
was the consumer market. This is a complicated subject that economic historians 
are still sorting through, but the existence (at least in estimated data) of high 
savings rates, now being pushed back into earlier decades of the nineteenth 
century, is important because it allowed for ramping up the capital-goods market. 
(Recall basic economics: saving=investments.) The rise of commercial banking 
(discussed earlier) facilitated the accumulation and flow of capital from savers to 
investors. Foreign banks and investors were still engaged but in a smaller way as 
Americans assumed command of their own capital markets.23

Economic trends identified in earlier decades continued in the 1850s. Agriculture’s 
share in virtually every economic category declined, and conversely manufacturing 
increased. (See earlier discussion of 1850 and 1860 federal censuses.) Agriculture’s 
share of the total labor force fell sharply between 1840 and 1850 from 67 percent 
to 60 percent and despite the acquisition of millions of acres of land fell again from 
1850 to 1860 by nearly 5 percent. The New England and Middle Atlantic regions 
had the steepest declines. Only about a third of their labor forces were linked to 
agriculture. Even in the Upper Midwest – mid-century United States breadbasket – 
the labor force was about 40 percent non-agricultural. The South, on the other 
hand, showed almost no change. At the outbreak of the Civil War, almost three-
quarters of the labor force remained agricultural, down only 3 or 4 percent since 
1800 when the national ratio was 75 percent of all workers were agricultural. There 
is much controversy about the fate of skilled workers in the face of rising 
investment in capital goods that replaced skilled workers. Were more or fewer 
skilled workers needed in a mechanized environment? Apparently fewer. 
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Differentials between the wages of skilled workers versus those of less skilled 
declined. At the same time wage rates were rising, although regional and cyclical 
factors played a role. Robert Margo points out that care must be taken in evaluating 
labor-force changes. The period between 1840 and 1860 has some contradictory 
patterns. While the long-term, nineteenth-century pattern was for nominal wage 
rates to rise “one-for-one” with nominal increases in price levels, short-run patterns 
found real wages falling during periods of rising prices and rising during period of 
falling prices. In other words, antebellum prices could be pro-cyclical and wages 
counter-cyclical. That did not mean, however, that workers were better off – prices 
falling, wages rising – because so much of the new labor was hired daily or weekly 
rather than yearly. The pro- or counter-cyclical patterns favored only those were 
actually employed. Those out of work for brief or long periods did not benefit from 
the opposing trends. Seasonality had always been a factor, even when most were 
employed in agricultural, but it may have been more predictable and less harsh 
than in the transition from farming to manufacturing. Antebellum workers were 
performing different labor tasks, and over the long run may have enjoyed the 
material benefits that came from rising wages and falling prices except in short-run 
cycles when the seasonal nature of the new labor could cause stretches of 
unemployment or underemployment and correspondingly a loss of income.24

The shift from agriculture to manufacturing with its attendant changes for the labor 
force was accompanied by a new and not always welcome development: 
immigration. Between 1850 and 1860 between 1.5 and 2.0 million immigrants 
entered the country. Rates of increase in net immigration by decade up to 1840 
were between 3 and 4 percent, but they jumped to 7 percent in the 1840s and to 10 
percent in the 1850s. As a proportion of the total growth, it went from 25 percent to 
33 percent. It was the fairly well-known story of the “Hungry Forties” in western 
and northern Europe. As a matter of self-selection many of those who entered in 
1850s were ready to enter the labor force, since they were predominately young 
male adults. The 1850 Census asked for the first time who was native-born and 
foreign-born, and in 1850 the nation had 2.3 million foreign-born or 10 percent and 
in 1860 4.1 million or 13 percent.25

The reason that people came to America was to seek new opportunities. There’s not 
much debate about that. Even though immigrants came from diverse backgrounds, 
some of which did not match up well with the evolving social order in which they 
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found themselves, they shared with the native-born the same goal of advancing and 
improving. Immigration scholars have recognized that while immigrants may have 
come out of destitute conditions, they belonged to a self-selected group of persons 
who could find the wherewithal to organize and execute their plans. Not all would 
succeed, but since many did, the result for the society that they were entering was 
the addition of both human and financial resources. Some brought wealth but all 
brought the potential to be workers and consumers.

A flow of immigrants had existed since the first settlements, but the upsurge in the 
middle of the nineteenth century was of a different magnitude. In an abstract sense, 
since the nation’s borders reached from the Atlantic to Pacific, land existed for 
everyone. But availability of land did not automatically translate into acquisition of 
land. The process of entrance and adaptation was complicated for both the 
immigrant and the society. Some immigrants joined the westward movement, and 
some western states and territories had settlements made up principally of foreign-
born. Many more immigrants lacked the capital or the background to settle in the 
West or on the frontier and took up residence, therefore, in established urban 
centers. In fact, a notable part of the city population growth stemmed from foreign 
immigration. Policies governing immigration were minimal. The first 
naturalization act dated from 1790. It provided that after one year any immigrant 
who demonstrated good moral character could be admitted to citizenship by 
applying for such in any state or federal court. The law was changed in 1795. The 
period of residency was extended to three to five years, and the immigrant had to 
renounce all foreign titles and allegiances several years before citizenship was 
actually conferred. A decade later because of suspicions about procedures in state 
and local courts application for citizenship was reserved for the federal judiciary. 
Only minor revisions to naturalization laws were enacted in the half century before 
the Civil War. In 1819 the Steerage Act was passed that required all vessels 
arriving at US ports with passengers must present passenger manifests to customs 
officials, all vessels departing from US ports with passengers must meet certain 
sustenance levels and all vessels whether arriving or departing had to abide by 
restrictions on numbers of passengers. In 1847 and again in 1855 amendments and 
revisions were enacted to improve reporting and to safeguard passengers on 
merchant ships. New York City became the primary port of entry, and in the 
mid-1850s a zone in the harbor was set aside for processing immigrants.26 
Networks based in the church, neighborhood or family were organized to aid 
immigrants, and some cities with large immigrant populations offered municipal 
services, but these efforts often had the structure and form of Alexis de 
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Tocqueville’s voluntary associations. In the end much of the burden to adapt and 
advance fell upon the immigrants themselves. Antagonism toward immigrants 
became more visible during the antebellum period because of size, origin and 
religion of the immigrant population, but, by and large, migration to the United 
States remained open and only modestly regulated.

The question of how the immigrant adapted and advanced was part of a much 
larger question about equality, mobility and progress for native- as well as foreign-
born. The promise of achievement was usually greater than the achievement itself. 
When Americans bought into the Jeffersonian ideal of individuals fending for 
themselves with greater rewards than was ever possible in societies where 
individuals submitted to institutions, they could not have anticipated the obstacles 
and pitfalls that self-rule could create. One of those enduring and troubling 
historical issues, partly because it is so hard to measure and yet is so driven by 
ideology, is who was better-off in this society. The Jeffersonian republican ideals, 
principally within an agrarian framework, left out many details. By the middle of 
the nineteenth century the framework had been severely altered, and equality of 
condition that was implicit in Jeffersonian republicanism and was highlighted in de 
Tocqueville’s Democracy in America had given way to equality of opportunity. 
The language of the Jacksonians, as opposed to the Jeffersonians, emphasized the 
latter equality. But equality of condition was not totally lost for the existence of 
opportunity could lead to greater equality for all. Equality was a slippery term, and 
yet there was an underlying conviction shared by native-born as well as 
immigrants that economic opportunities would lead to individual advancement and 
improvement and for some to greater political and social equality. One can tick off 
any number of categories of persons who were denied equality, and this should 
serve to remind us that the quest was far more complicated than the ideal. From a 
historical perspective there was no doubt that, as the country expanded and the 
economy grew, the society was better-off. The harder question to answer – and the 
question that has preoccupied the scholars of mobility and change – was how much 
better-off were individuals?

In his famous frontier essays, starting with “The Significance of the Frontier in 
American History”, a paper read at the American Historical Association during the 
Chicago Exposition (1893), Frederick Jackson Turner laid out how he thought the 
unique experience of the American frontier had fundamentally shaped attitude and 
behavior. De Tocqueville and Turner became juxtaposed in that the Frenchman 
observed a way of living of which he was both admiring and dubious and the 
westerner, able to take a longer view, concluded that taming the wilderness had 
created a sturdy and noble individual. If de Tocqueville needed an historian to trace 
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the evolution and progress of the individual under circumstances that conjured an 
inner drive and spirit, he found that person in Turner. This does not make either de 
Tocqueville or Turner any less controversial. But it provides a starting point for an 
inquiry into how Americans were faring in the middle of the nineteenth century.

Frequently Turner spoke of a relationship between environment and opportunity 
that could apply to native- or foreign-born. Although Turner never used the phrase 
safety value, it has long has been associated with his work. The phrase first 
appeared in the 1820s as the great westward movement was gaining momentum, 
and it implied that land was so abundant and mobility so ingrained that the United 
States would not have to face the task of finding ways to release the pressure-
cooker conditions that accompanied the compacting of more people in smaller 
spaces. Turner who surely was familiar with this idea coined a different phrase: 
“gate of escape”. This could certainly be used analogously with safety value, but 
escape in this case had a broader meaning: to shed the past in order to embrace the 
future. The clearing of the land and the clearing of the mind were linked, and when 
the clearing was finished, the opportunities would manifest themselves. In the 
“Significance of the Frontier” he wrote:

For a moment, at the frontier, the bonds of custom are broken and 
unrestraint is triumphant. There is not tabula rasa. The stubborn 
American environment is there with its imperious summons to accept 
its conditions; the inherited ways of doing things are also there; and 
yet, in spite of environment, and in spite of custom, each frontier did 
indeed furnish a new field of opportunity, a gate of escape [my 
underlining] from the bondage of the past; and freshness, and 
confidence, and scorn of older society, impatience of its restraints and 
its ideas, and indifference to its lessons, have accompanied the 
frontier.

Turner quoted the Reverend Lyman Beecher, who acknowledged the power of the 
westward movement but anguished over the weakness and inadequacy of frontier 
religious institutions (1835), to the effect that the population of the West “is 
assembled from all the States of the Union and from all the nations of Europe, and 
is rushing in like the waters of the flood….” Both advocate and critic agreed on the 
elixir of the environment.27
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Describing the power of the frontier, as Turner could do so ably, was not to settle 
the question of how or why the frontier had so much influence. Historians have 
long wrestled with the Turner Thesis, and the impact of the frontier on the 
American character. The problem, as so many have pointed out, is that nineteenth-
century America was not simply a frontier. Vast quantities of open, unsettled land 
existed where Americans had proven themselves to be inventive if not ingenious in 
taming the wildness to make it productive. That was part of the antebellum 
experience. The other part had little to do with wildernesses. The East Coast plus 
other pockets in the Upper Midwest imparted an increasingly urban and industrial 
character that stood in contrast to the frontier. The evidence suggests that since 
many Americans lacked the capital and perhaps the fortitude necessary to make the 
trek West and to acquire and improve the land, they become part of a different 
dynamic. How did they fare as opposed to their westward-moving peers? How 
different was making a go of it in a city from making a go of it on the frontier? The 
frontier is almost always linked to mobility, while the city is portrayed as the 
opposite. Mobility came in two varieties: geographic and social. Moving to the 
West might not improve one’s social and economic status, while staying in the city 
might improve one’s status. There was, of course, a built-in prejudice against the 
urban life and culture because it did not fit readily into the political and economic 
ideals envisioned by the Jeffersonians. Social scientists often look at mobility in 
terms of what happens to subsequent generations of families. How much better off 
are children than their parents? The fact that America was growing economically 
and expanding geographically did not eliminate social immobility. The situation 
that a child was born into could reduce the importance of opportunity. Awareness 
as well as willingness to embrace opportunity can be influenced by genetic or 
familial conditions. In trying to account for the genetic component, researchers 
have not yet found that genes play much of a role. Families can advance or 
constrain how their children approach opportunity. To the degree that family 
intervention prevails can mean that in the pure, abstract sense of grasping 
opportunity and riding it to success or failure may be distorted. In the real world, 
even after trying to control for all possible variable, we only ever have an 
incomplete picture of the interaction between the individual and his environment 
for opportunity.

Turner wrote on the basis of what he observed and read without resorting to 
numbers. Never writing the definitive monograph, based on analysis of archival 
research, Turner more or less rewrote the same 1893 essay over several times and 
of varying lengths. In 1920 he published The Frontier in American History that 
contained the original essay plus an revised essay, originally published in the 
Atlantic Monthly (1903), in which he returned to idea of the gate of escape. Turner 
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was born and educated in Wisconsin (except for short stint at Johns Hopkins 
University) and taught at the University of Wisconsin until he moved to Harvard. 
Wisconsin had joined the Union in 1848, and by the time that Turner was working 
on his frontier thesis, it had acquired a more settled character. Turner’s own family 
history reflected what he wrote about. He could trace his lineage to the Puritans 
and over time the family moved from New England to the Midwest, and 
presumably the old of the East Coast gave way to the new on the frontier. He was 
born and raised in Portage, which today belongs to the Madison Metropolitan Area. 
Its claim to fame was its location, a marshy region between two rivers, thus the 
name portage. In short, Turner grew up in a time and in a town of transition from 
frontier to rural to urban, and while his life was more complex than I have 
portrayed it, its Midwest setting influenced how he came to think about the 
development of the West. In 1850 Wisconsin’s population was slightly more than 
300,000 of which a third were foreign-born, heavily German. By 1890 its 
population had reached 1.7 million. The density of the population had grown from 
about a half a person per square mile to 31 persons per square mile in the second 
half of the nineteenth century. Like many Upper-Midwest states the transition from 
rural to urban first occurred in the southern tier (Madison and the University of 
Wisconsin) but over time was not exclusive to that tier. Not surprisingly, when 
Wisconsin was admitted as a state, 90 percent of the population was rural in 1850 
but only 60+ percent in 1890.28  Still, despite these demographic changes, land 
always played a central role in Turner’s world-view.

In the 1903 essay he made the explicit link between opportunity and land: “…there 
was this gate of escape to the free conditions of the frontier. These free lands 
promoted individualism, economic equality, freedom to rise, democracy….In a 
word, then, free lands meant free opportunities.” In an article on inequality in 
nineteenth-century America Clayne Pope made note of this passage, and then 
asked the obvious question, did Americans, in particular the foreign-born, really 
find the door to opportunity open as wide as has been portrayed? In short, did 
Turner get it right?29  But he coupled his treatment of Turner with another 
prominent figure in the inequality debate, Simon Kuznets. Kuznets was among 
America’s most preeminent economists in the Great Depression-World War II era 
with a keen interest in long-term trends. Unlike Turner, Kuznets brought to the 
debate his enormous skills in assembling and analyzing numeric data in order to try 
to answer the question. Indeed, analysis of mobility boils down to numbers, and 
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Kuznets produced some numbers that suggested a different pattern from Turner’s 
subjective appraisal. In his famous Presidential Address before the American 
Economic Association in 1954, Kuznets explored what effects economic growth 
and development had on distribution of income. For the nineteenth century he 
speculated that early industrialization might have increased inequality after which 
it stabilized and declined. Kuznets had proposed an inverted U-shaped curve to 
describe the relationship between economic growth and income distribution.30 But 
Kuznets knew he was treading on troubled waters. He himself said that his 
formulation was based on 5 percent empirical data and 95 percent speculation that 
verged on wishful thinking. In his own way, Kuznets was projecting with a few 
numbers a contrary view to what Turner had projected with equally modest 
evidence. Why did Kuznets think inequality may have grown? This has a direct 
bearing on the native-born, of course, but even more so on the foreign-born, whose 
purpose in uprooting their lives was to improve their lives. Promises of a better life 
held out to the foreign-born posed a much deeper stake than for native-born given 
the distances that traveled and cultural shocks they encountered.

Kuznets laid out what he wanted to do and why it would be useful to pursue “a 
statistical economist’s pipe dream”. Lest there be any misunderstanding I need to 
stress that Kuznets’s Address was not directly concerned with the nineteenth 
century. His approach was comparative – United States, Great Britain and Prussia – 
and much of the data came from the twentieth century. The nineteenth century was 
not excluded, but his findings, tentative though they were, could lead to a 
rethinking about equality in the nineteenth century. Kuznets was particularly 
interested in what happens to the highest and the lowest percentiles of wealth as 
the economy grew and the structure of the economy changed. After some 
calculations and many conjectures, Kuznets offered the following the prescription: 
that inequality in income distribution first grew, then stabilized and finally 
narrowed – the so-called U-shaped curve. In the United States he conjectured with 
respect to “a long secular swing in income inequality” that an increase in inequality 
occurred between 1840 and 1890 and reversed itself around World War I. Since he 
had divided his dataset between agricultural and nonagricultural, he assumed that 
greater inequalities existed within the urban populations (more foreign immigration 
and more technological change) than within rural populations, and because the 
urban sector was growing proportionally faster than the rural sector the result 
would be countrywide greater income inequality. If income inequality 
accompanied economic growth even in a more open economic system like the 
American system, then the postulate to be considered was that in the early phase of 
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the industrial development and in contrast to an earlier but established agricultural 
phase, greater inequalities prevailed than might have been anticipated. The last 
third of the Kuznets’s Address focused on comparative international economic 
development. His Address was primarily an inquiry into the timely issue after 
World War II as the Cold War advanced on what were the protocols and 
expectations of for developing countries within the context of the economic history 
of the developed nations, the United States then being a developed nation. His 
reference to the nineteenth century was to try to establish a timeline and a template 
by which developing nations reached a more mature economic level that might be 
applicable to then developing nations. He made it quite clear that if we knew more 
about how market economies evolved with respect to income distribution and 
economic growth over the long term we might be better able to recognize and 
counter of the exaggerations in the Marxian model that was gaining popularity 
when he gave his Address. In the process without any direct reference to Turner so 
far as I could determine Kuznets reignited the debate over equality and opportunity 
in nineteenth-century America.31

Whether directly related to the Kuznet’s challenge the fifty years after his Address 
saw an upsurge in research on the question of inequality both historical and 
contemporaneous. Even after a half-century plus the data and the models that they 
have spun off still leave a mixed picture about growth and equality in mid-
nineteenth century America. It would seem as if in some regions or sectors growth 
increased equality of distribution and in others not so much, irrespective of the 
environment. Pope recently tried to sort through not only the many quantitative 
studies but also to rethink the more subjective Turner approach. The variables are 
numerous and complex in part because the datasets do not exist a priori and have 
to be created, and the results that flow from such efforts are not always compatible 
or convincing. He considers seven difference components connected with wealth 
accumulation: age, race/ethnicity, occupation, urban/rural, migration, duration and 
family.32  But the absence of change “also mask[s] constant and substantial 
movement of households within those distributions.” He dismisses the idea of 
“inequality fixed through time, with households frozen in poverty, wealth, or the 
much larger middle class…there was a movement of households upward or 
downward within distributions that changed slowly.” Whatever stability or 
constancy existed within the distribution of income and wealth “did not translate 
into a stability in the economic fortunes of households.” He summarizes the 
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research that has been done on each of these components in order to deal with the 
larger question: Nineteenth-Century America as a Land of Opportunity.33  After 
reviewing the literature he stresses that “Distributions of income and wealth 
change slowly if at all.” Age-wealth correlations can be examined in life-cycle 
models, and for the nineteenth-century population at large reveals that wealth 
increases with age but peaks before the age of death. In 1850 research has shown 
that males in their thirties owned a third more than males twice their age. But the 
age-wealth profiles were somewhat “flatter” for immigrants and for frontier 
households, although not necessarily for rural households. There is much debate 
about how to construct age-wealth profiles, but wealth inequality cannot seemingly 
be separated from age. And immigrants or immigrant households may have kept 
pace with the native-born.34

The research of Lee Soltow and others, cited by Pope, has shown that foreign-born 
households, as a rule, owned “substantially” less wealth than native-born 
households. The figures for 1850 and 1860 revealed differentials, as ratios between 
native- and foreign-born were as low as 1.82 (Utah) and as high as 5.18 
(Chicago).35  The actual figures (Soltow’s studies), based on real estate holdings, 
for 1850 were $1,103 for native-born and $535 for foreign-born (2.06); a decade 
later in 1860 the figures had increased to $1,722 and $833 respectively with almost 
the same ratio of 2.07. In both profiles, the foreign-born lagged by more than 50 
percent. Of course, the obvious question was, how better off were foreign-born in 
the United States than their country or origin?36

There is a distinction, however, to be drawn between holding wealth and 
accumulating wealth. Immigrants actually accumulated wealth rapidly. One 
estimate was that that the wealth of immigrant household was growing by 10 
percent a year. As their knowledge of the country and the economy increased and 
their language and occupational skills grew, they became more adept at adding to 
their wealth. And for those who traveled to the frontier, they tended to do better 
than those who chose more settled areas. Through statistical analysis that controls 
for age, location, occupation and duration, the differentials cited above can be 
shrunk, but the fact remained that foreign-born were at some disadvantage that 
over time for any cohort would decline. In all probability, concludes Pope, the 
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large influx of immigrants (especially in the late decades of the nineteenth century) 
added overall to the degree of inequality.37

Despite Turner’s emphasis on the frontier and West as the crucible for shaping 
American values, the wealth of the non-agricultural sector was probably growing 
faster after 1850 than the agricultural sector. In other words, jobs not related to 
farming or planting might have boosted earnings and access to wealth faster than 
traditional agricultural jobs. This is an attempt to measure mobility, and while the 
data are less than complete urban areas where many immigrants resided may have 
improved their chances for advancement and accumulation despite what could be 
difficult living conditions. While migration to the country and within the country 
might be viewed as an investment, many barriers existed to fulfilling the goal of 
making a better life, in particular for immigrants who had to overcome more 
obstacles than their native-born peers. Economic opportunity comes in several 
varieties: moving up the economic ladder, simply accumulating more wealth 
without much mobility or progress of children that benefitted parents. Pope makes 
clear that wealth distribution changes slowly and secular trends may mask what 
was happening to individual households. Inequality was not “fixed in time, with 
households frozen into poverty, wealth, or the much larger middle class.”38 
Mobility was not guaranteed but it was not denied. Intergenerational mobility 
worked most effectively in places where ample white-collar jobs existed. 
Immigrants may have faced more obstacles than native-born but not always. One 
reason that immigrants suffered was the duration factor: they started with more 
disadvantages that took longer to neutralize. To be sure, there is a difference 
between the distribution of wealth and the distribution of income, but where 
evidence for both exists, nineteenth-century America appears to have been 
significantly unequal. That was not so unusual because inequality characterized 
most societies. The United States, however, had “promised more” because “at the 
very least it was portrayed as a land of opportunity and at the very best a land 
where an egalitarian dream could become a reality.” Sadly, both were difficult to 
achieve. Households headed by foreign-born (or by African-Americans or by 
females) were likely to be poor and their disadvantages could not be easily 
ameliorated by changes in occupation and location. Amelioration occurred over 
time, but the promises were down the road, so to speak. Opportunities did exist in 
rural and urban America and even on the frontier, but the key to understanding this 
is that opportunities could both expand and narrow equality. This tends to show up 
in whatever calculations can be made about the percentage of the population that 

GOVERNING IMPASSE

36

37Pope, “Inequality,” Engerman and Gallman, Cambridge Economic History, 2:116-117.

38Pope, “Inequality,” Engerman and Gallman, Cambridge Economic History, 2:123.



held what percentage of the wealth. Over time, as Kuznets had suggested, the 
chance that growth would lead to greater equality increases. For the decade or two 
before the Civil War (since Pope’s review covers the last half of the nineteenth 
century) we are still faced with less data than we should have. None of the data, 
however, contradicts the general findings for the longer 50-year cycle. One 
pertinent example with reference to Turner is that in 1860 wealth held by the 
richest 1 percent in the settled states was not much different statistically (including 
the Gini Coefficient) from newly-settled areas. In other words, the existence of a 
frontier with new opportunities did not apparently reduce the tendency for the 
emergence of a wealthy 1-percent. As for Kuznets, the U-shaped curve has 
relevance (although how much in 1850 remains to be documented). Based on what 
little evidence exists for the first half of the nineteenth century, as the westward 
movement and in influx of immigrants exploded, the top 1 percent came to own 
more not less. At least in this phase of the economic-growth cycle, inequality 
apparently not only persisted but intensified.39 Pope leaves us in the best place that 
he can. Some of Turner seems right and some of Kuznets seem right, but in what 
may strike one as a contradiction of the American Dream: An economy that attracts 
because of opportunities it presents is most likely to create inequality as new 
participants enter, relocate, change occupations, and take risks to capture the 
opportunities before them….It gave attractive opportunities and created inequality 
at the same time.”40

There is no doubt that immigration accelerated in the decade before the Civil War 
as the national political system was unraveling. Whatever the fears about the future 
of the Union, they did not automatically cramp the pursuit for economic success or 
the promise of success. In a curious way, as immigration may have increased 
inequality, it may also have further isolated the slave-holding South. Immigrants 
did not arrive to be enslaved or to be in competition with slavery. No doubt some 
became slave-owners, but the vast majority faced serious obstacles without also 
having to contend with slavery. By the middle of the nineteenth century, slavery 
and immigration were as mutually exclusive as was possible. The fact that nation 
counted more than 2 million foreign-born in 1860, even though many could not yet 
vote, did not auger well for a nation that would continue to countenance slavery. As 
the size and composition of the nation changed in the decade before the Civil War, 
the ad hoc agreement over slavery among the founders that so many traditionalists 
referred to had little relevance any longer. In simplest terms, immigrants did not 
migrate to American with all the hardships that entailed to advance the cause of 
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slavery. Whether or not they joined the abolitionist movements, they were 
searching for opportunity, not bondage. Their increasing presence did not improve 
in any significant fashion the prospects for the expansion of slavery, or, for that 
matter, the continuation of slavery.
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PUBLIC FINANCES AND NATIONAL DEVELOPMENT

The state of a nation is sometimes measured by the state of its finances. Annual 
surpluses had built up during the Jackson years so that the federal debt could be 
paid off in 1836 and the remaining surplus was distributed among the states. Then 
came the Panic of 1837, and federal debt began to rise again, stemming in part 
from the War with Mexico and the treaty obligations, until it had reached $60 
million in 1850. During the 1850’s it first fell by about half and the rose again to 
approximately its 1850 level by 1860. Throughout most of its history the nation 
had a deficit. Then as now, deficits were viewed negatively, but, in fact, 
governments, even limited governments, could hardly avoid deficit spending. The 
small government of Thomas Jefferson was expected to be frugal by hiring few 
employees and funding few programs. States had launched more ambitious 
programs, mainly internal improvements, than the federal government ever 
undertook. Governments relied on taxes and fees plus bonds sales to finance their 
programs and cover their debts. Europeans were large investors in government 
bonds, but increasingly Americans underwrote the nation’s bonded debt. States 
generally had to balance their budgets because they lacked the power to coin and 
print money, a power that resided solely with the federal government. At the same 
time with the estimated high savings rate America was creating a pool of capital 
that found its way into many projects that under different circumstances might 
have required government funding. The level of public indebtedness, except for a 
few states, had not reached an alarming level in 1850, despite complaints that it 
was too high.

The federal government continued to rely on the same revenue sources from earlier 
in the nineteenth century: land sales, imposts and minor fees. Its expenses had not 
changed much either: military, customs, salaries, interest, harbors and buildings, 
veteran pensions and treaty obligations. The problem was that as the nation 
continued to grow – more people and more territory – so did the expanse of simply 
maintaining government. The demand for assistance from the federal government – 
from individuals, communities and businesses – far outpaced the actual 
appropriations to assist. There was also constant pressure on Congress to lower 
tariff duties and land prices, the two principal revenue sources. The federal 
government also ran the postal service, which citizens, constantly on the move, 
wanted Congress to expand (which could mean building postal roads) but also to 
reduce rates.

During the first half of the 1850’s federal revenues rose sharply from 1850 to 1856, 
from $42 million, a high, to $74 million, a new high, an increase of about 80 
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percent.41  In the next four years they fell off sharply to $47 by 1858 and then 
rebounded to $56 million by 1860. The total was nearly $650 million for an annual 
average of $59 million, twice the annual average of the previous decade. Less than 
10 percent was derived from land sales and miscellaneous items. The tariff 
accounted for 90 percent of the federal revenue.

On the expense side totals climbed slowly during the 1850’s. In the first half they 
remained in the mid-$40-million range, and in the second half they moved back 
and forth between $55 and $74 million for a total of $620 million and an annual 
average of $56 million. From 1850 through 1857 the treasury showed surpluses 
ranging from a low of $1 million (1850) to a high of $20 million in 1854. During 
the final three years (1858-1860) treasury carried a deficit that totaled $50 million 
or about $16 million per year on average. The deficit in 1857 of $27 million 
accounted for more than half of the total.

Surpluses were a matter of concern because money held by the treasury could be 
money not circulating, in effect, “dead money”. When a national bank existed and 
federal moneys were deposited therein, those funds might find their way back into 
the economy in form of loans and investments. Without such a bank, funds were 
deposited with the Subtreasury that was strictly a federal operation for receiving 
what the government was owed and expending what it owed. Lending was not 
permitted. The surpluses equaled more than $67 million. Subtracting the deficits of 
the last years, the surpluses averaged about $3 million per year on average over 11 
years.

Expenses have been divided among eight categories: Civil, Foreign, Navy, 
Military, Pensions, Indians, Interest and Miscellaneous. Navy, Military and 
Miscellaneous were the three largest, accounting for more than four-fifths of the 
total. All three were markedly higher at the end of the 1850’s than at the beginning. 
If the surpluses held by the treasury were applied to the “Gross Debt”, the debt 
started at $63 million in 1850, fell to $29 million in 1857 and went back up to 
nearly $65 million in 1860. Federal surpluses characterized treasury operations for 
more than half the 1850 decade. The Gross Debt was approximately the same in 
1860 as it was in 1850.42

Although we know that the economy was generally robust in the years following 
the War with Mexico as the population and size of the nation grew plus the 
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discovery of gold in California and the inflow of capital from Europe, the most 
direct impact for federal revenues was the rise in imports and exports. Treasury 
figures indicated that both the value of imports and exports doubled in the between 
1850 and 1857 and with that came higher revenues. There was also a temporary 
jump in land sales after the passage of the Graduation Act of 1854 that reduced the 
price on unsold public lands.43  In 1857 at the behest of many industrialists 
Congress reduced duties on imports of raw materials and exports of finished 
products, and that accounted for part of the decline in revenue (duties yielded $64 
million in 1857 but fell by a third after that). The Panic of 1857 marked the end of 
the boom. Once again, after bank lending may have doubled to nearly a half billion 
dollars, credit began to dry up. Both the flow of gold from California (the Nevada 
discoveries were several years off) and the flow of capital from Europe fell 
markedly. The federal treasury held about $15 million in cash, money that was just 
lying in the vault. As the economy tumbled on top of the reduction in tariff duties 
and land prices, the federal treasury found itself swimming in red ink. As was the 
common practice in past panics, the Buchanan Administration tried to reduce 
expenses in order to bring them into accord with reduced revenues. Typical of his 
Jacksonian roots he blamed the downturn on the issuance of too many bank notes, 
especially under $20, and since he did not believe the federal government had the 
power to regulate state banks, he tried moral suasion, urging states to eliminate 
small paper notes and to require specie reserves of 33 percent, all of which would 
have further restricted credit at a time when a loosening would have been helpful. 
The federal government did not suspend specie redemption, but many state banks 
did. Since the federal government could not reduce expenses fast enough to match 
up with receipts, it had to auction off notes and bonds in order to raise money. As a 
consequence, the federal debt more than doubled. By 1860 the panic had more or 
less run its course, and on the eve of the Civil War, the nation’s economy had 
begun to stabilize.44

In the aftermath of reckless state fiscal policies that helped to bring about the Panic 
of 1837, states rewrote constitutions and statutes that introduced more 
accountability. By the 1830’s state indebtedness had risen from almost zero to $175 
million. Between 1840 and 1860 it grew more slowly, from $190 to $267 million. 
Municipal deficits, however, grew more rapidly. Like state deficits, they were very 
small in 1800. By 1843 they only totaled $27 million, but by 1860 they had 
reached $200 million, almost as much as all state debts and three times the federal 
debt. Defaults among municipalities were much greater than among states. More 
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than a third of all governmental debt was on the books of the municipalities. 
Although municipalities went through a reform phase in the second quarter of the 
nineteenth century, it was less far-reaching and certainly not as rigorous as the state 
reforms. Corruption and graft operated more insidiously and assiduously at the 
local level, even though it was closer to the electorate. State and local taxes had to 
be raised to pay for what Americans were learning, perhaps not as well they should 
have, a developing nation required beyond what individuals could manage on their 
own. Large investment pools were needed, and sometimes the private pool were 
not sufficient, although by the middle of the nineteenth century the private pool 
was substantially greater than it had been 50 years before. Even though the federal 
government controlled major revenue sources, its investment in infrastructure 
remained a small part of the total budget.

Whig administrations dominated in the 1840’s, Democratic administrations in the 
1850’s. Although some Whig congressmen were avid advocates of internal 
improvements, Whig presidents were lukewarm, and Democrats for the most part 
were opposed. In 1844 John Tyler vetoed a river and harbor bill (HR-203) that only 
allotted money (approximately $400,000) for repair of waterways that bordered on 
the Atlantic Ocean. No interior or western state received funding.45  Tyler's Veto 
Message (received in the House on 11 June 1844) argued that the constitutional 
provision – “to regulate commerce with foreign nations, among the several States, 
and with the Indian tribes” - embodied the concept of regulating commercial 
conduct by citizens of the United States among themselves and with foreign 
countries and not the power to fund waterway projects within states or between 
states. Tyler also was concerned that favoring one waterways project might 
improve the commercial advantages for some places while disadvantaging other 
places. The Constitution was not intended to play favorites within the jurisdiction 
of states. Finally, the federal government had the power to allocate moneys for 
repairs of harbors made dangerous by natural tempests but only by a narrow and 
specific request.46

Since Jefferson’s presidency the role of the national government in providing 
funding for roads, canals and other transportation projects had been contested. The 
debate has many faces, and to think of it strictly in terms of “internal 
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improvements” projects such as roads and canals, as that phrase came to be used, 
almost all of which failed to win approval either in Congress or at the White 
House, gives an incomplete picture. There were infrastructure needs – recognized 
across the political spectrum – and there were questions about how to meet those 
needs. This became a debate, and the closer the nation edged toward a showdown 
over slavery, the more this debate like so many others became locked into the 
quandary over slavery. What was decided about the power of a central government 
to launch this or that project produced a commentary on what would become of 
other governing entities, the state and the individual. In the end internal 
improvements despite arguments emphasizing coordinating the development, 
sharing the risk or linking the nation could not be separated from that fear of 
intrusion that the state was rightly conceived and constructed to defend against. 
The debate may strike some later commentators as hackneyed and tiresome, and 
yet that was the unresolved contention that ultimately sent the nation into the dark 
hole of a civil war.

The national government did not always records surpluses, and for most of the 
years between 1789 and 1860 it carried a debt. In about half of the fiscal years in 
that period the national government reported surpluses, that is, the amount taken in 
exceeded the amount paid out. It did not necessarily mean the nation was without a 
long-term debt because bonds sold to raise funds for wars and prior debts were 
redeemed according to the terms of the contracts. So, the federal treasury could 
report a surplus of $10 million, and while some of the surplus might to applied to 
writing down the debt, the treasury might be managing a debt in the tens of 
millions. The nation could not fight two nineteenth-century wars with England and 
Mexico, purchase territories or manage other large outlays without raising funds 
beyond the normal revenue sources. When annual fiscal-year surpluses were 
building anyway, as they did from time to time, the Congress was confronted with 
how to dispose of the surpluses. As we discussed in Volume 2, the most serious of 
these debates occurred during the mid-1830s as revenues mainly for tariffs and 
land sales far exceeded costs including the public debt, close to being extinguished, 
with less than stellar results. During the recurring debates about surpluses, some 
Congressmen seemed genuinely embarrassed that a limited government should be 
running up surpluses. The responses to the surpluses were not how to spend them 
but how to eliminate them. In other words, there was a contingent of congressmen, 
sometimes a sizable contingent, that viewed surpluses with disdain and sought 
ways to reduce the revenue side rather than raise the cost side.

In general the story of how the nation cobbled together a transportation 
infrastructure has long been understood. State and local governments in various 
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combinations with private entrepreneurs came to the rescue. Although the 
resources of the federal government were potentially greater than those of state and 
local governments, its total contribution to the “building of things” was small 
compared to what other public sectors or the private sector spent. It is taken for 
granted that Americans wanted civil improvements (the House Commerce 
Committee reported in 1851 that it had received many letters and petitions and had 
public testimony from prominent businessmen to that effect, a subject I'll return 
to), but what was less clear was how Americans wanted these projects financed and 
administered. If we accept the fact that congressmen represented the sentiments of 
their constituents, at least to some degree, politics being what it was, then the 
population at large was divided over the role of the federal government. Equally 
important, though, was that regions underwent changes in sentiments over 
improvements and in how they should be initiated and financed. It was never a 
clear-cut debate between “them and us”. The career of John C Calhoun with 
respect to federal internal improvements was illustrative of the ambivalence. The 
post-War-of-1812 bill that Calhoun introduced and Madison ultimately vetoed 
approached the matter in terms of a broad conception – federal government should 
only fund projects that served to link the regions – from which the actual projects 
would be chosen. As the growth of the nation disadvantaged his region, Calhoun as 
the most prominent strict constructionist, justified federal funding for civil 
improvements that met clearly his underlying principle that projects could not be 
local in character. There was, of course, a lot of wiggle room within this construct 
since finding agreement on what was national versus what was local was often 
impossible. The point to be considered – I'm not sure how it can ever be 
satisfactorily resolved – is that the call for governmental funding did not 
automatically presume any national role. Americans continued to debate the thorny 
issue that dominated the Ratification Conventions about central authority versus 
local and individual authority, and internal improvements like other political 
question was caught up in that debate.

In a recent essay published through the nation al Bureau of Economic Research 
John Wallis and Barry Weingast have attempted to provide a mathematical 
framework within which to understand how infrastructure projects at the national 
and state level were determined. Public projects required money that could only be 
raised through taxes, duties or fees that had a public impact, some direct and some 
indirect. One can argue about the need for a mathematical model to explain citizen 
or legislative behavior and yet the model may offer some clarity to a subject that 
can be murky. The question essentially is under what circumstances and by what 
means would Americans accept taxation to complete public-funded projects. Wallis 
and Weingast provide some figures to set the context: with federal appropriations 
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topping $1 billion dollars total between 1790 and 1860 only $60 million (6 
percent) were allotted to what Wallis and Weingast called “transportation 
improvements”.47  They also distinguish between large-scale and small-scale 
projects in the sense that Calhoun's original bill that covered roads, canals, rivers 
and harbors (and might even have included rails) qualified as large-scale as 
opposed to single projects, a road here, a river there, that would be funded by a 
single appropriation, although the Congress might agree to dozens of such projects 
with the total bill being in the hundreds of thousands of dollars. Finally, some civil 
(postal) and military (naval) appropriations might have the effect of extending or 
improving the general transportation infrastructure. Annual federal appropriations 
to cover costs for construction, maintenance or improvement of Washington DC 
(for which Congress was responsible) and for facilities connected with army and 
navy operations (such as hospitals) and with customs (offices, warehouses, docks) 
were not normally considered as part of internal improvements. While there were 
different categories of federal expenditures that could lead to “improvements”, the 
spate over internal or infrastructure improvements concerned roads, canals, 
waterways and rails, in short, transportation. Even if one were to sum the costs of 
all the projects that in some way involved construction, repair or improvement 
except in times of war, the total would comprise a small part of the total budget in 
most years.

It may be worth reviewing the basic provisions of the bill that Madison vetoed. It 
was the revival of a bill introduced in the 1st Session of the 14th Congress 
(December 1815-March 1816) that John C Calhoun (DR-SC) then opposed but 
now favored (2nd Session, 14th Congress, December, 1816-March, 1817) because 
by his own statement it was the appropriate time to “inquire into the expediency of 
setting apart the bonus, and the net proceeds of the nation al Bank, as a permanent 
fund for internal improvement” since the Bank was about to commerce operations. 
Calhoun’s brief speech made the point that question of using 2BUS-generated 
moneys for such projects deserved to be debated, and while he was aware of the 
objections to such appropriations, he hoped the measure would pass. Two weeks 
later he introduced a bill from the committee to which he and several others were 
appointed to consider his earlier resolution. That bill, if enacted, set forth three 
broad goals: to create a fund to construct roads and canals as specified by 
Congress; to order the Secretary of the Treasury unless directed “otherwise” by 
Congress to invest the Bank proceeds, the accrual of which was to be assigned to 
the improvements fund; and to require the same Secretary to notify the Congress 
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on the state of the accruals and the funds.48 That was the extent of the original bill 
to link proceeds from the Bank with improvements across the nation. The bill was 
read twice and then committed. Little debate and no action on Calhoun’s bill until 
February (1817), when on the fourth House launched a debate with a speech by 
Calhoun. The bill being debated by the Committee of the Whole had undergone 
numerous changes since the original resolution that Calhoun had introduced in 
December 1816. The committee had written a longer and more detailed bill and 
during the floor debate scores of amendments had been proposed, a few of which 
were enacted. Calhoun opening speech (4 February 1817) was as strong a defense 
of the need for and benefit of a strong national policy as anyone would deliver. He 
admitted that “individual exertion” was a powerful component of the American 
experience. “In many respects, no country of equal population and wealth 
possesses equal materials of power with ours. The people, in muscular power, in 
hardy and enterprising habits, and in a lofty and gallant courage are surpassed by 
none.” Then, he added that only one “material” weakness existed: “We occupy a 
surface prodigiously great in proportion to our numbers. The common strength is 
brought to bear with great difficulty on the point that may be menaced by an 
enemy.” Calhoun noted that the lack of roads posed a serious handicap in moving 
troops and supplies in the last war, and he further noted that building roads for 
military purposes would also serve general commerce. One hundred years ago, 
declared Calhoun, no one thought that a republic founded to promote freedom 
could ever occupy as much territory as this nation did and survive, and yet what 
was “considered chimerical…we now have the felicity to enjoy; and what is most 
remarkable, such is the happy mould of our Government, so well are the State and 
general powers blended…” Among the greatest of calamities, “next to the loss 
liberty”, was disunion. The more extensive the commercial network the more 
extensive the social network. Distance, as everyone who understands the human 
heart knew, “tends to the break the sympathies of our nature.” A perfect system of 
roads and canals will let “us conquer space.”49

GOVERNING IMPASSE

46

48Calhoun Speech, House, Annals of Congress, 2nd Session, 14th Congress,  16 December 1816, 296-297 & 23 
December 1816, 361. Available on-line at http://memory.loc.gov/ammem/amlaw/lwac.html.

49Calhoun Speech, House, Annals of Congress,, 2nd Session, 14th Congress, 4 February 1817, 851-854. Available on-
line at http://memory.loc.gov/ammem/amlaw/lwac.html. Also see Charles Sellers's reference to same speech in his 
highly-readable synthesis, The Market Revolution, Jacksonian America, 1815-1846 (New York: Oxford University 
Press, 1991), 77-78. In Chapter 2 - “Ambiguous Republicanism” - and Chapter 3 - “'Let Us Conquer Space'” - he 
laid out his argument for the origins of an entrepreneurial America. He gives considerable attention to the early 
careers of the two southerners – John Calhoun and Henry Clay - in helping to push the nation in the direction of 
developing its resources and rewarding its citizens appropriately. I am in general agreement with his rendering of the 
rise of an entrepreneurial outlook as well as John Larson's more recent formulation along similar lines of a 
“developmental government” [Internal Improvement: nation al Public Works and the Promise of Popular 
Government in the Early United Sates (Chapel Hill, NC: The University of North Carolina Press, 2001), 136], but 
because I am more interested in the ideological debate I find the process “messier”.

http://memory.loc.gov/ammem/amlaw/lwac.html
http://memory.loc.gov/ammem/amlaw/lwac.html
http://memory.loc.gov/ammem/amlaw/lwac.html
http://memory.loc.gov/ammem/amlaw/lwac.html


Two objections had been raised. The first was that the national government would 
“cut” a road or a canal without the consent of the state and that such appropriations 
did not exist among the Constitution’s enumerated powers. The first, said Calhoun, 
was moot since this bill only appropriated money “for the general purpose” 
without any specific proposals, and when the specific bills appeared, then the 
question of consent could be addressed. Calhoun thought the good sense of the 
states could be counted on, and that the action that may have to be prepared for 
was that states would try for disproportionate shares. As for the other objection, 
Calhoun, who claimed not to be a constitutional theoretician, believed that the 
document “was not intended to exercise his ingenuity on. It ought to be construed 
with plain, good sense….”50  Despite his disclaimer on constitutional theory he 
proceeded to cite examples – purchase of Louisiana, i. e. – of how the Constitution 
had been construed to meet certain goals. Internal improvements belonged to this 
category: the nation needed improvements and the goal was to find a way to 
accomplish that, not to undermine the Constitution or to reshape the relations 
between the states and the national government. This was, of course, a different 
Calhoun from one we portrayed in the debate over Henry Clay’s 1850 compromise. 
Slavery was not yet the issue it would become, and the only disunion that worried 
Calhoun was what might develop if the nation failed to find a way to link its vast 
territories. He opposed an approach that would lay out the program of 
improvements before setting up a fund to finance them. A detailed bill would mean 
its defeat. Let the money be set aside, and then let the Congress decide what 
programs should be approved and allocate the funds. This was as forward-looking 
a feature as any in the bill. By implication, with available resources, the national 
government on its own could fashion a plan for tying together regions vastly 
separated better than state or local authorities could. Specific constitutional 
authority was lacking, but at the same time the lack of such authority should not be 
used to void an approach that would address the needs of citizens and strengthen 
the bonds of nationhood. Calhoun was not reluctant to state what projects he 
thought should qualify: to “perfect” communications between Maine and 
Louisiana; to connect the Great Lakes with the Hudson River; to connect all the 
great Atlantic ports with the West; and finally to “perfect” the links between the 
western states and New Orleans. These were by any definition truly national in 
scope and purpose. Calhoun’s vision was not shaped by small intrastate or 
interstate projects, but by a structure that bound the vastly separated regions.51 
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Using what the national government earned from its ownership in the Second Bank 
of the United States (rather than by direct taxation that required proportional 
distribution among states by population) avoided the kind of regional or local 
political warfare that tax versus use would provoke.

Calhoun was not to have his way. As soon as he had finished his speech, the 
amendments began flowing. Erastus Root (DR-NY) introduced an amendment that 
would restrict appropriations to canals because buildings roads, unlike canals, was 
a municipal function. It would not be in the best interest of the nation or the people 
to have such a longstanding local prerogative come under the purview of the 
national government.52 In a sense this was true except, Calhoun had made clear, the 
roads in which he was interested and to which wanted to apply federal funds were 
very long highway routes from North to South and East to West. They extended 
much beyond local jurisdictions and could not be built if the nation had to wait on 
each locality to make up its mind. In the most impassioned speech that reflected 
the overtones of the writings of John Taylor of Caroline, Thomas Robertson (DR-
LA) announced his opposition to Calhoun’s bill. References to the ability of the 
individual without government to determine his course abound in his speech. “The 
people here are the foundation, the essential constituents of the Government; on 
their wisdom depends its wisdom; on their devotion to freedom depends its safety.” 
Although opposed to spending the nations treasure on roads and canals – “There is 
nothing wonderful in this scheme about roads and canals; it does not surprise by its 
novelty, or enrapture by its utility…” – he did favor support for education “on 
which depended the existence of this Republic….” Nature, he argued, made man, 
and education made social man. Roads and canals may make the nation richer but 
only the government and the few will see the benefits. “Let a people alone and they 
will be sufficiently rich. Why are they poor? Because they are not permitted to 
labor and to enjoy the fruits of their labor in their own way; others officiously must 
intermeddle.” If this was an experiment in “leaving people to themselves,…so let 
us as a Government lay the same restraint upon ourselves….”53  He repeated his 
opposition to “too much intermeddling” by the government, in particular the 
national branch, and therefore he favored leaving internal improvements to the 
states because “the subjects would be better selected by them and better attended 
to.” He moved that the moneys be distributed among the states by representation. 
His motion was out of order because the House had before it the Root amendment 
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(canals only), and after the House voted nay on Root's amendment, it voted aye on 
Robertson’s. Before the vote on the Robertson amendment Henry Clay, then 
Speaker of the House, rose to advocate the original bill, which had wisely called 
for the establishment of a fund but not to specify any projects, and that, he said, 
should remain the sole objective. The Congress was not ready to decide how the 
moneys should be spent.54  Others spoke for and against the original bill and the 
Robertson amendment, and some speakers offered other amendments. Thomas 
Telfair (DR-GA) offered an amendment to Robertson’s amendment that allowed 
the national government to determine the project and to provide the moneys – it 
was not possible to conceive of how launch truly national road projects, like a 
highway from Maine to Louisiana, without a federal role – but also allowed for the 
states to execute how and where the roads should be built within their jurisdictions. 
If passed, the Telfair amendment to the Robertson amendment would more or less 
preserve an essential feature of the Calhoun bill but also partially address 
Robertson’s concern that the federal government should not be dictating to the 
states how to manage their affairs. When the vote came, the Telfair amendment 
passed and then the Robertson amendment, as amended, passed. The bill was then 
returned to the Speaker’s table, as having been amended, and the House adjourned 
until the following day.55

On 5 February further efforts to amend the original bill as amended were 
undertaken. Timothy Pickering (F-MA) introduced an amendment to allocate 
money according to population, which Calhoun opposed. He tried to amend the 
Pickering amendment in such a way as to remove the proviso that states had to 
consent to projects proposed by Congress, but his motion lost.56  Congress spent 
much of 6 February debating constitutional and financial questions. Thomas Gold 
(F-NY) argued it was time (after a quarter of a century) to put the issue of the 
authority of the national government to rest: res judicata. He contended that the 
“express power” regarding commerce applied equally to foreign and internal 
commerce. He also cited the “common defence” provision that could only be 
accomplished if adequate transportation facilities existed. He acknowledged that 
New York had great interest in opening commercial intercourse between the Great 
Lakes and the Hudson River (to wit, the Erie Canal), but he also insisted that New 
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York had a claim to support by the federal government because nearly a third of the 
commercial revenue of the Union passed through the New York port. He contended 
that the opposition was based on “narrow calculations and short-sighted views” 
that could only make the nation vulnerable to a competitive disadvantage.57 
Whereas Gold was comfortable with the Calhoun Bill, Samuel Smith (DR-MD) 
was not. He stated for the record that he “had ever been in favor of internal 
improvements, and he had carried theory into practice….” So long as the 
improvement had a national intent and effect he had supported it. This bill, as 
amended, he argued, failed on that important criterion. He refused to vote for 
“large appropriations” that could be “frittered away and applied to objects of 
trifling importance.” He reminded the chamber that the original bill created a fund 
of $650,000 from Bank proceeds to be allotted by Congress for certain major, some 
of which Calhoun had cited. They included the aforementioned New York canal 
and construction of locks around the fall of the Ohio that would serve the 
commercial interests of several states. But the original bill, as now amended, set 
aside $650,000 per annum with funds allocated to the states on the basis of their 
populations. Thus, every state would benefit from one or more projects, but the 
national character of the projects would be lost. It was unlikely, argued Smith, that 
states would enter into projects that did not directly serve their own constituents. 
For example, in his own state, which would receive pro rata about $32,000, there 
would be only enough to build about four miles of highway. Maryland would not 
be prepared to share its funds with another state, and the same applied to other 
states. Smith preferred that other financial matters be dealt with in this session – 
sinking fund for paying off war debts, schedule of tariff duties and final tally of 
militia costs from states – before moving ahead on national internal improvements. 
If another year or two passed before an improvements program were funded while 
the government put its financial house in order the delay would allow time to 
fashion a better bill. So the debate went for the rest of the day until adjournment at 
4 o’clock.58
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On 7 February the Pickering amendment continued to be debated. Calhoun and his 
allies lost on several votes to tone down the Pickering amendment, that is, to 
mitigate the degree to which states could influence how any Congressionally-
approved projects should proceed. The House voted to accept the Pickering 
amendment and engross the bill, paving the way for the final vote the following 
day.59

On 8 February, before the vote on the Pickering amendment to the Calhoun bill, 
Thomas Wilson (DR-PA), chair of a committee to consider certain proposals 
contained in President Madison’s last Annual Message (December 1816), 
presented to the House a thoughtful summary of the committee’s deliberations with 
reference to internal improvements. The Wilson Report accepted the 1808 Gallatin 
Report (on building roads and canals) as a serious and careful analysis of the needs 
and costs. Gallatin had determined that approximately $20 million was required 
over 10 years to establish a system of “internal navigation”. In the meantime states, 
localities and individuals have taken it upon themselves to address the problem in 
the absence of federal action. Thus, according to the Wilson Report, as much as 
half of the $20 million could be subscribed through other entities. That left the 
national government was a $10-million share or about $1 million each year. It 
recommended that of the federal share $7 million (at $700 per mile) be allocated 
for canals and $3 million (at $1,500 per mile) for roads. The Wilson Report 
emphasized what it described as “individual exertion” in developing “internal 
navigation”. Because states, localities and individuals had launched many projects 
the opportunity existed for the national government to invest in ventures underway 
and to realize even greater gain (through stock appreciation) than would accrue 
from initiating its own improvement projects. Without qualification the Wilson 
Committee envisioned a role for the national government with respect to roads and 
canals that was more as partner than as initiator. The point not to be missed was 
that as various internal-improvements programs were taking shape the national 
government could contribute and could do so by assuming (investments in existing 
public and private ventures) a passive rather than active role. The presence of the 
national government, according to the report, would encourage other investors 
(indirectly the national government was shouldering risk), but it would not 
interfere with individual and local enterprise. Such a balance would also narrow 
the constitutional objection “to the single one on which no doubts are known to 
exist, simply whether the national Government may invest the public moneys in 
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permanent stocks….” It also removed some other perplexing issues like tolls, 
repairs, etc. The Wilson Report ended with a simple resolution: that the President 
be required to report to Congress each year on those road, canal and waterway 
projects that would best serve the commercial and military needs of the nation. No 
action was taken on the Wilson Report. Following its presentation Cyrus King (F-
MA) introduced a resolution to set aside $1 million for internal improvements and 
$1 million for education and missionary activity, one of the great Federalist fears 
being that developing the west where internal improvements were favored would 
loosen social and institutional bonds. It was defeated, and the House returned to the 
debate on Calhoun’s bill with John Randolph (DR-VA) speaking in opposition for 
three hours. Others spoke in opposition to which Calhoun replied. The House then 
voted narrowly in favor (86-84) of the Calhoun bill, as amended, that did not 
conform with what the Wilson committee had just recommended. The Wilson 
Report, ignored by contemporaries and historians alike, made sense as an 
alternative to an initiative for direct federal funding or no funding at all, but like 
other proposals it failed under a strict reading of the Constitution.60

The Senate received the Calhoun bill, while it was also considering how to respond 
to that section of the Madison’s Annual Message on roads and canals. On 15 
February 1817 Abner Lacock (DR-PA), as chair of the committee assigned to 
consider roads and canals, presented a report (as had the House). The Senate’s 
rationale was different. It laid emphasis on the idea of one government for the 
people of the United States, and given the diversity and dispersion of the people a 
program of building roads and canals and improving waterways would serve to 
bind the nation together. It stressed national pride over sectional jealousy. It 
proposed a specific list of roads, canals and harbors to be constructed or improved. 
No action was taken on Lacock’s Report, although in the final days of the session 
he won approval for a resolution to request the Secretary of Treasury to comply 
with certain sections in the report on the state of roads and canals. On the day of 
the report Lacock also introduced the House bill just passed. A week later Lacock 
presented the House bill as amended, and after debate on the constitutionality of 
the bill over the next several days it was approved (20-15) on 1 March 1817.61 Of 
course, Madison immediately vetoed the bill before the Congress adjourned 3 
March 1817.
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An internal-improvements bill comparable to Calhoun's would not ever again win 
Congressional approval. The House came close to passing a Calhoun-like bill in 
the 15th Congress. It appeared that the House supporters had the votes during 
debates in March (1818), when opponents introduced specific resolutions 
specifying powers of Congress to build roads and canals. Passing such resolutions 
did not sit well with many members on both sides because it was dangerous or 
unnecessary. The result was the resolutions were laid on the table and the vote on 
internal improvements never took place.62  Other bills concerned with improving 
domestic transportation were approved and funds were spent. In trying to figure 
out what the national policy with respect to internal improvements, that is, 
extending or upgrading the transportation network, was, we cannot follow a single 
blueprint. It is generally accepted that when one uses the term internal 
improvements, one is referring to something comparable to the Gallatin/Calhoun 
approach. In the eighteenth century the transportation network consisted mainly of 
rivers and roads whose construction and upkeep were a mixture of public and 
private responsibility. Canals were added to the mix in the early nineteenth century, 
and certainly the state-sponsored Erie Canal, proposed in 1808 but not completed 
until 1825, made public funding of canal projects a much-debated topic at the 
federal as well as the state level. Until the westward movement began to accelerate 
in the early nineteenth century the nation's population was concentrated along the 
coast. Relatively short distances separated the coast and the interior, and 
transporting people and goods was not as high a priority (there were complaints of 
the inadequacy of the system, to be sure) as it would become once the westward 
migration began in earnest around 1800. The Mississippi River plus its many 
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tributaries and the chain of the Great Lakes served as a magnificent natural 
foundation for moving people and goods but also demanded human attention and 
investment. More urgent than improving the natural waterway was connecting it to 
the East and linking its various components. Initially, roads were seen to be the 
primary connector. The Cumberland or national Road was conceived in this 
manner as were the other North-South and East-West roads proposed by Calhoun. 
Roads were expensive to build and maintain, and after the War of 1812 canals 
became a viable alternative. The introduction and development of steam engines 
made waterway transport economical and fast, and the idea of a great network of 
what we have come to call interstate highways gave way to a vast waterway 
network of rivers, lakes and canals. A third phase which triumphed over roads and 
canals, of course, was rail transport. The steam engine, first applied to water craft, 
was transferable to a rail-based land craft. Improving transportation entailed roads, 
canals and rails, ancillary projects such dredging rivers, navigating falls, opening 
lake ports, building harbor facilities, locating and repairing lighthouses and buoys 
and making surveys and maps. As the figures indicate, state and municipal 
governments authorized far more funding (not always efficiently) than the national 
government. Certain areas were, however, preserved for the national government: 
territorial, postal and military roads; harbors that served foreign commerce; rivers 
and lakes with obvious interstate functions. As the national government became 
bogged down in constitutional and ideological disputes, other governmental 
entities in cooperation with private investors moved ahead. What aroused so much 
opposition at the national level had little play for states or municipalities. None of 
this could have been anticipated when the Constitution was written and ratified, 
and therefore given the rise of a strict-construction school (which had its origins in 
the ratifying conventions and was emboldened in fights with Federalists) the 
constitutional dispute had to be faced and, if possible, finessed. Calhoun 
understood this and took the position (in his early career) that pragmatic 
governance rather than constitutional orthodoxy should govern public policy. 
national internal improvements might well have enjoyed a more favorable 
reputation if states and municipalities had not taken up the challenge of building 
out the transportation system. For those who were not staunch strict constructions 
nor ardent constitutional latitudinarians (as the opposition referred to them) but 
somewhere between the two extremes a system in which entities other than the 
federal government were taking the initiative could have had appeal. Fear of 
central authority, as these post-War of 1812 debates illustrated, remained a strong 
feature of the political climate. Under the circumstances national internal 
improvements proved to be a tough sell even with such popular figures as Clay and 
Calhoun in the forefront.
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During the 16th Congress (1819-1821), when admission of Missouri dominated the 
agenda, Clay pushed ahead along another track in pursuit of a national 
developmental agenda. It is important to recall that in addition to Missouri the 
nation was coming off the Panic of 1819, the result of an excess of speculation in 
part driven by the frenzy for internal improvements, during which suspension of 
specie payments caused thousands of business failures and widespread 
unemployment and hardship. Citizens were fearful and angry, so reported various 
publications (in the absence of polls). When the 2nd Session of the 16th Congress 
convened in December 1819, fingers of blame pointed in all directions. In the 
minds of many the system was broken. From political parties and coalitions to state 
and federal courts, from bankers and speculators to elected and appointed officials, 
no one was beyond suspicion and complicity.63  Despite the outrage directed at 
Congress and the political establishment, the discord had the curious effect of 
causing what Sellers described as “stricken interest groups” to appeal to the 
national government for relief. Referring to “a host of prostrated manufacturers...
[m]ostly masters of small shops rather than factories...[c]oncentrated in the 
Northeast...their enterprises had also come to dominate the economic life of many 
smaller places....” The evolving market linkages between big cities and small 
towns plus their surrounding casHR-crop cultivators dictated the degree of 
prosperity that producers large and small could enjoy and expect, so not 
surprisingly since “whole communities depended on such enterprises, imperiled 
workers and the neighboring farmers who supplied them supported the 
manufacturers' demands for a sharp increase in tariff protection.”64  The so-called 
“Circular Letters” that Congressmen made available in the first quarter of the 
nineteenth century lend credence to the Sellers's observations.65  Whatever 
influence the economic turmoil and constituent pressure had Clay along with 
support from Calhoun, who was now Secretary of War, encouraged Henry Balwin 
(DR-PA) in 1820 to move ahead with the introduction of a protective tariff whose 
revenue would be dedicated to domestic development that would make America 
less reliant on foreign imports and less vulnerable to financial panics like that of 
the previous year, 1819. This was a first glimpse of what would become known as 
his American System (discussed earlier). This was also the year in which Congress 
had to confront for the first time disagreements about the extension of slavery into 
recently acquired and settled territories. Although the Missouri debates would 
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serve as a warning shot, the depth and intensity of the disagreements in 1820 were 
nothing compared to what they would become by 1850. Thus, the debate over 
tariff, while revealing some sectional rivalries, also reflected ideological 
differences. The tariff debate was opened with a speech by Baldwin, who chaired 
the Committee on Manufactures. It should be noted that the membership of the 16th 
Congress was 80 percent or more Democratic-Republican, basically Jefferson's 
Party. Although a prominent party man, Baldwin did not share the views of the 
strict constructionists who also operated under the outsized political umbrella of 
the Democratic-Republican movement and as such had no qualms about embracing 
a nationalist platform akin to the goals of the younger Calhoun, Clay and others. 
The tariff bill reported by his committee was clearly intended to protect domestic 
industries from foreign competitors on the grounds that the nation needed to 
restructure its reliance on distant markets and strengthen its own economic 
foundations. His speech was long and detailed, addressing almost every item that 
appeared on the Schedule of Duties appended to the bill.66  His aim was straight-
forward and simple: to show that that revised duties would not only enhance the 
fiscal health of the national government but would also enhance the well-being of 
its citizens whether manufacturers of farmers. If his colleagues doubted the latter 
assertion, he declared, they should check the piles of petitions on their desks from 
all classes of citizens who favored a tariff policy that would offer refuge from 
foreign competition and encourage growth of domestic production.67

For the next week the House convened each afternoon as the Committee of the 
Whole to weigh the pros and cons of tariff legislation whose protective features 
were designed not only to help struggling domestic industries but to stimulate more 
industrial development. The question was not whether America should have an 
manufacturing base but how it should develop. A highly protective tariff was 
viewed as an unwarranted extension of the federal power to set import duties at 
such levels that favored the development of one economic sector over all others 
with the result that Americans by paying higher prices for less-efficiently-produced 
domestic goods than for the same imported goods were in effect pay a tax to 
subsidize a single sector. This was not, argued the opponents, ever envisioned by 
the framers, that a constitutionally-mandated direct tax could be constructed in 
such a manner as to become an indirect internal tax. Even worse, although the 
nation had a war debt that revenue from duties could help to pay off, the amount of 
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revenue from duties would probably exceed what was needed to meet ordinary 
government expenses and create a surplus that would have to be spent by funding 
more federal programs such as internal improvements. This was not a debate 
between the Democratic-Republican Party and the Federalists Party or between the 
North and the South. Federalists from New England, which would directly benefit 
from a protective tariff, opposed the plan, and Democratic-Republicans from both 
sections and sometimes within the same state could not agree. The tariff, whether 
by design or not, became the new vehicle for giving the national government a 
major but questionable role in shaping the economy and the society.

The eminence of the young Henry Clay was already established by his election to 
Speaker of the House at the beginning of the 1st Session (December, 1819) of the 
16th Congress. His vision of an effective governmental system had already shown 
signs of embracing a larger national agenda than the stalwart Jeffersonians 
(including Jefferson himself) could countenance. Clay's speech in support of the 
Baldwin bill came on 26 April after a long speech in opposition by Mark 
Alexander (DR-VA). Alexander focused on the interplay between government 
policy and economic theory. He quoted from Monroe's Annual Message to 
Congress in which the President had highlighted the importance of domestic 
manufacturing, although he had deferred to Congress on how such encouragement 
should be translated into policy. He also referred to remarks by the Secretary of the 
Treasury to the effect that boosting federal revenues from higher and broader 
duties would not avoid further internal taxation unless the government reduced 
expenses beyond what it had done and would quite possibly hurt all other classes 
of producers for the sake of favoring a single class of manufacturers. Alexander 
further argued that the bill would fail to accomplish what its principal sponsor, 
Henry Baldwin, had said it would accomplish because it was inconsistent with 
existing economic theory. It was Alexander's understanding of how commerce 
worked that would lead to the bill's failure to achieve its practical goals. He 
assumed that the branch of industry that was “capable of supporting the greater 
quantity of capital” was of ultimate importance to a community or nation, and 
therefore should, like the individuals that made up that entity, be allowed to pursue 
its own interests in its own way.

Leaving the channel of trade perfectly free and natural, there can 
remain but little doubt but that, like the fluid which gives health to the 
system, it will seek its proper level, and contribute to the mutual 
benefit of each branch; and wherever the wealth of individuals has 
been promoted, that of the society will be augmented in an equal 
degree. But depress it by the force of causes, and it immediately 
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becomes like the stagnation of blood in the body. And there is danger 
of an apoplexy.68

The notion that fifty to a hundred times more capital or labor had to be spent 
behind the wall of a tariff than what the product would cost in a for4eign market 
for the sake of benefiting a single class violated the liberal laws upon internal 
commerce was founded. What families learn to do - to produce what they are best 
at producing - was what nations should do instead of trying to create a system that 
violates this axiom. “But it is as essential to the prosperity of a nation to encourage 
foreign trade , as it is for individuals the industry of each other, by a proper 
division of labor.” Of course, the industry that was building and sustaining the 
wealth of Americas was agriculture, and that was the industry that should be 
protected by not protecting a less deserving industry.69  Alexander dismissed the 
proposition put forward that this tariff bill would serve all sectors, most especially 
the agricultural sector, because it would advance “the formation of a domestic 
market” for what agriculturalists produced. Tariff proponents had presumed that 
the “enlarging amount of our agricultural labor and productions” would soon 
exceed demand (now based on a combination of domestic consumption and foreign 
export) and therefore protecting the agricultural sector by broadening the domestic 
market was essential. Relying on economic theories drawn from Adam Smith, 
David Ricardo and others Alexander averred that the remedy would occur naturally 
without the need for the government to impose a remedy through regulation. “It 
was, that the remedy sought to be provided, the mode [protective tariff] proposed, 
would be found available without any occasion for legislative regulation, by the 
necessary ultimate operation of the very circumstance which were thought to call 
for this regulation.” Farmers would continue to produce, but those who could not 
sustain themselves through such pursuits would find other modes of occupation. 
“They could not remain unemployed; and in what direction could employment be 
found for them?” It was unlikely to be commerce because it was so closely tied to 
international trade that would suffer with a fall in demand or a excess in supply. 
More likely those disengaged from agriculture would end up seeking employment 
in manufacturing, “without aid or direction, but by an impulse which could not be 
controlled, they [in search of work] they must flow [into manufacturing] to fulfil 
[sic] their destinations.” Why should manufacturing be able to absorb the 
unemployed labor and capital? Because the excess in output would reduce prices 
of materials and therefore serve to stimulate investment in manufacturing goods 
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that heretofore were imported without any incentives from the government. The 
natural course was for reallocations to occur as they were needed, and since it was 
not yet clear that America's agricultural prosperity was in need of rescuing, the 
intrusion of politicians to satisfy their own personal goals - “the eternal effort of 
politicians to supersede this salutary order” - was “the source of half of the 
mischiefs bu which mankind was afflicted.”70  Finally, Alexander reminded his 
audience of the risk of replacing farming with manufacturing: “In large 
manufacturing establishments, the worst evils, physical and moral, found their 
source or refuge.” In language that was almost quirky Alexander referred to 
citizens in manufacturing societies undergoing “a fermentive process” and 
assuming “a putrefactive condition” that were “unfavorable to moral sanity”.71 
Hence, the bill will fail to strengthen the federal fiscal health because it will attack 
the foundation of the American economic system and create a society unable to 
govern itself. Apparently some manufacturing that evolved naturally was 
acceptable, but any effort to speed up its growth was not.

I have quoted at length from Alexander's speech in opposition out of many other 
speeches I could have cited because Clay followed him to the podium and the 
language and imagery in Alexander's speech found resonance in Clay's speech, 
although it doubtful that Clay was addressing Alexander directly. Clay has taken 
hold of the future to the same degree that Alexander held onto the past. He alluded 
to the earlier debate of the current tariff during which he had argued for higher 
tariffs to accomplish the aims contained in the revised bill. He gave no ground to 
the opponents with a declaration toward the end of the speech that he expected to 
encounter disappointments, frustrations and setbacks in his pursuit but would carry 
on until the aims were achieved. At the same time at the end of the speech, 
referring to the same piles of petitions and memorials from citizens and legislatures 
to enact necessary protection for home industry, he worked from the assumption 
that his view of the future of America was more in accord with the progressive 
hopes that Americans had than his opponents. This was no longer a people driven 
by revolutionary ideals but rather a people bound together in creating and nurturing 
a nation that embodied those ideals. Clay took a stronger stand on the matter of 
European markets and American exports. The three principle exports – cotton, 
tobacco and breadstuffs – have suffered with the last virtually untraded in 
European markets. While Europe was demanding less of what American produced 
for export, America needed more for a population that was doubling every quarter. 
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When comparing the rates of increase in populations, the prospects for maintaining 
markets in Europe was far riskier than developing markets at home. “If there was 
no change in the mode of exerting our industry, we shall duplicate, in the same 
term, the amount of our exportable produce.” Since Europe's population was 
doubling not by quarter but by century, the conclusion can only be that consuming 
countries relative to the producing countries cannot consume the supply.72

These arguments, however, as basic as they were to supply and demand and the 
operation of markets, could be supplemented with more pressing concerns. Until 
recently America had endorsed the principles of free commerce to the extent that 
Americans goods should be admitted to foreign markets on the same terms as 
foreign goods were admitted to American markets. Restrictions against American 
exports were always more manifest than restrictions against foreign imports, but 
that was accepted as necessary while America was establishing its government and 
organizing its economy. Individuals and nations share a common goal. If an 
individual in pursuit of commerce allows “for perfect freedom on his side, whilst 
he meets with nothing but restrictions on the other, he submits to unjust and 
degrading inequality.” A country cannot be truly independent if it must rely on 
others to a degree greater than what they rely on it. Every individual as every 
nation must insist on absolute independence by which Clay meant that relations 
between individuals and between nations demand utter equality. For one side to 
share but not to reciprocate would deny independence. Since all other countries 
engage in restricting, the United States for the sake of its own independence must 
change policy. To submit to such discrimination can no longer serve American 
interests. On the theoretical level, if such discriminations prevail, then the natural 
reallocation of capital and labor cannot occur. In the end, America will remain the 
victim and pay a price for the unfair discrimination abroad and for the flawed 
policy at home.

Clay then turns to the question of pauperism, a condition that Alexander and other 
manufacturing opponents always raised. By definition, postulated Clay, pauperism 
is the consequence “of an overflowing population.” Too many people, too few 
opportunities. It can happen in manufacturing societies but also in commercial or 
agricultural societies. And when “redundancies” in agriculture occur, as can be 
predicted, the failure to develop a manufacturing sector will only make matters 
worse. Even now in New England, where farmers cannot compete with farmers 
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from newly-opened lands, the emergence of manufacturing has reduced the 
potential for pauperism. Clay noted first that with the technological improvements 
the once despised manual labor had been replaced by machines that allow even 
children – boys and girls of fifteen or sixteen – to work and live (temporarily, he 
implied, for a few months) in acceptable conditions with the result that 
introduction of manufacturing reduced pauperism not expanded it. In a nation so 
dedicated to agriculture, it should not be forgotten that the pursuit of agricultural 
was, like every other pursuit, unpredictable. There may be too much in one year 
and too little in the next. Relying too heavily on a single sector can have unforetold 
effects that will make individuals worse off. Diversifying will reduce those effects. 
American agriculture currently because of its dependence on foreign markets was 
especially vulnerable. Clay knew what the clarion call of the tariff opponents was. 
In fact, Alexander had used it: leave economy alone; it will take care of itself. 
There was a natural order to how changes and reallocations did occur. That was 
what America had staked its future on. Such an approach was far less risky than 
invoking the power of government, which once unleashed was hard to contain. 
This was the rhetoric of the opposition. Clay's response was that if leaving it alone 
led to anarchy, the the maxim failed the ultimate test. In a state of anarchy, who 
would subscribe to let things alone.

If gentlemen, by their favorite maxim, mean only that, within the 
bosom of the State, things are to be left alone, and each individual and 
each branch of industry, allowed to pursue their respective interests, 
without giving a preference to either, I subscribe to it. But if they do, 
it has a more comprehensive import; if they require that things are to 
be left alone, in respect not only to interior action, but as to exterior 
action also; not only as regards the operations of our own Government 
upon the masses of the interests of the State, but as it relates to the 
operation of foreign Governments likewise operating upon that mass, 
I dissent from it.73

Clay then proposed an analogy that will offend modern ears. He described America 
as “a fine, generous-hearted young fellow, who has just come to the possession of a 
rich estate” that can only continue to prosper by proper management. His estate 
made nothing; it bought everything. “He is surrounded by parcel of Jews, each 
holding out his hand with a packet or buttons or pins, or some other commodity, 
for sale.” He asked of them to purchase anything that his state made; they refuse; 
instead they tell tell to read and follow a book on political economy that declared it 
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was in his best interest to buy everything from them and “to let things alone in 
your own country.” The implications, that comparative advantage did not favor the 
young fellow, were reinforced by a snide reference. Clay granted that each section 
would temporarily experience a negative impact in the short run as products 
important to their region would rise in cost. But the the long-term effect, as 
American took control of their economic destiny, would mean more products at 
lower prices and the increased consumption and wealth that a more diversified 
economy would generate.74

The House tariff bill failed in the Senate by one vote. The bill was received on 1 
May, read twice and referred by unanimous consent to the Committee on 
Commerce and Manufactures. Two days later Mahlon Dickerson (DR-NJ) reported 
for debate an amended bill. With virtually no debate James Barbour (DR-VA) 
moved that the bill be postponed until the next session (2nd Session, 16th Congress). 
This was the famous single-vote (22 in favor, 21 opposed) margin that doomed the 
House bill. This was technically a procedural vote often tried in an attempt to delay 
or terminate consideration of a bill. It did necessarily show how a member might 
have voted on a given bill, although it may be assumed that in most cases voting to 
stop consideration was tantamount to opposing the bill. Not surprisingly, most of 
the votes to postpone came from southern, states where tariffs were unpopular and 
most of the votes not to postpone came from northern states. Among those in favor 
of postponement six votes came from northern senators and one from a border 
state.75 The group included two Federalists (of the nine in the Senate). Four (split 
between DR's and F's) were from New England, two from the Upper Midwest 
(both DR's) and one from Maryland (DR). Among those voting not to postpone 
were the seven other Federalists. Both senators from Kentucky (DR's), one from 
Tennessee (DR) and both from Delaware (F's) voted not to postpone.76 In the next 
session, on 26 February 1821, Rufus King (F-NY) won approval to suspend Senate 
Rule #24 that allowed him then to introduce an act “supplementary to” the Tariff 
Act of 1799. The supplementary bill was read twice and ready to be debated. On 2 
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March 1821 an amended supplementary act was approved and sent to the House 
where it also passed.77 Tariff reform, as Clay thought of it, would have to wait.

Clay did not directly allude to internal improvements. The debate that the tariff bill 
spawned, however, included references to such. Higher tariffs would not only 
protect home industries but would also raise revenue, more revenue than could be 
spent on nominal annual expenses including debt reduction.78 Although over the 
next 30 years the debate over internal improvements and import duties remained 
contentious, duties, subject to frequent revisions, become a permanent if not a 
necessary federal initiative, whereas improvements were dealt with episodically 
and piecemeal. Roads and canals fell from favor, and rails came to occupy far more 
Congressional attention. Instead of providing actual dollars, the Congress turned to 
its vast storehouse of public lands from which it would make grants to assist public 
(state or municipal) or private undertakings. The goal of instituting what John 
Larson described as a “developmental government” built around the grand scheme 
represented by efforts of Calhoun, Clay and others remained a part of the national 
debate throughout the 1820s and into the 1830s.79

In late 1820 the Sage of Monticello in a letter to Thomas Ritchie, the Richmond, 
VA, editor, who had asked him to comment on the new book, Constitutions 
Construed, by John Taylor of Caroline, exonerated both James Madison and James 
Monroe from any culpability in abandoning or betraying the basic republican 
principles. Congress, being inattentive (individual/citizen attention to the public 
arena was always propounded by original republicans) to its duties was the cause 
for concern. But falling back on his sanguine attitude, Jefferson said the nation 
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should not fear because what kept the popular branch in check - “will keep them 
right” - was short or frequent elections and limited taxing authority. Without 
elaborating further on how these restraints would actually work, he turned to the 
judiciary, still under the strong hand of his adversary, John Marshall, and declared 
it was that “branch which is constantly undermining republican principles” by 
“construing our Constitution from a co-ordinate of a general and special 
government to a general and supreme one above.” But he refused to comment 
specifically about Taylor's work, saying “...I am far from presuming to direct the 
reading of my fellow citizen, who are good enough judges themselves of what is 
worthy of their reading.” He also cited his age – in his mid-80s – for avoiding a 
public disclosure. Several weeks later, in a letter to a Virginia friend, he remarked 
that Constitutions Construed was “the most effective retraction of our government 
to its original principles.” Then, six months later, he reluctantly agreed to write a 
commentary. First, he admitted that the book corrected some errors of opinion in 
which “I had slidden [sic] without sufficient examination.” Again repeating the 
retraction phrase, he went on to declare that it was “a fatal heresy to suppose that 
either our State governments are superior to the federal, or the federal to the States. 
The people, to whom all authority belongs, have divided the powers of government 
into two distinct departments, the leading characters of which are foreign and 
domestic.” And when disputes arose, argued Jefferson, the recourse was not to 
impute misconduct to either the national or to the state or to any branch (such as 
the court) within either entity but to “their employers peaceably assembled by their 
representatives in convention....” This was the principle that must be steadfastly 
held to (and was precisely what both sides in the current economic debates, 
improvements or tariffs, wanted to avoid).80 It is unclear to what extent Jefferson, 
who was often coy about entering public controversies, could influence the actions 
or attitudes of a younger generation, generally republican but strongly ambitious 
not necessarily in the Jeffersonian mold. The extent to which his public views 
circulated, they could only serve to embolden the old-school republicans to resist 
until the modernizers took leave and reorganized themselves as a new political 
party.

James Monroe's re-election in 1820 presented few opportunities for 
“developmental government”. The National (or Cumberland Md where it 
originated) Road had reached Wheeling WV by 1822, and Monroe would veto a 
bill to repair it and equip it for collection of tolls on oft-cited constitutional 
grounds. Two years later he would approve a bill to allow for a survey of locations 
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and costs to build more roads as well as a bill to extend the National Road from 
Wheeling to Zanesville OH. This was money for a survey, not for construction. On 
other developmental concerns revised duties, as proposed in the 1820 tariff bill, to 
advance home manufacturing and to grow the overall economy made little 
headway. If anything, the Congress had reached a stalemate. The governing 
Democratic-Republican coalition (more a tent than a party) will falter, and after the 
contested election (discussed earlier) in 1824, the body politic will entered a period 
of redefining how self-rule should work. Tariffs beyond what Clay fought for in 
1820 to protect homer industry will be enacted; improvement envisioned by 
Calhoun will not. Bills to upgrade rivers and ports will win passage whereas bills 
for roads and canals will not. Bills to extend or repair the long-debated National 
Road continued to be contentious until Jackson ended the dithering with a veto of 
the Maysville Road, a relatively small investment of $150,000 to buy stock in the 
company building the road confined entirely to Kentucky, the home state of Henry 
Clay and Jackson's political adversary. At the same time, Jackson signed in almost 
every year a river and harbor bill with specific appropriations that totaled from 
several hundreds of thousands of dollars to nearly a million dollars. Even though 
the first Cumberland Road bill – laying out and making of a road from Maryland to 
Ohio – had been passed in the Jefferson Administration, the federal role shrunk 
between Jefferson and Jackson. Clay's American System envisioned the revival of 
and support for a national road system, and Congress debated various proposals 
without ever endorsing a national plan. The Maysville-Road project was touted as 
an extension of the Cumberland Road – from Ohio through Kentucky – but 
Jackson's veto pretty much put an end to such a plan. He not only vetoed Maysville 
but several other projects connected to the National Road, and he did so by 
inventing the pocket veto – taking no action after Congress recessed or adjourned. 
The message from the non-action was clear enough. national public works 
reflecting the goals of Clay and the Whigs were dead. After meeting with Western 
Congressmen who pressed the issue that the West was disadvantaged because it 
lacked a road system, Jackson made it clear he had both constitutional and 
financial concerns (he would not approve any legislation that might require an 
increase in taxes), but he agreed to consider the westerners needs. No one left the 
meeting with much hope that Jackson would change his mind, and he didn't. There 
was less controversy about waterways bills because oceans, lakes and rivers 
usually involved more than a single state.81

In the absence of national public development, states filled the void. The Erie 
Canal, of course, became the model for other East Coast states like Pennsylvania 
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and Maryland, but, as Larson has spelled out in considerable detail, they lacked the 
topography that favored a replication of the Grand Canal. Pennsylvania had 
mountains with elevations two to three times greater than what canal builders in 
New York faced.82 Maryland's problem, in contrast, wedged between Virginia and 
Pennsylvania, was one of control. To improve waterways or roads it needed the 
cooperation of adjoining states and cities within those states, which was not 
forthcoming.83  Virginia's western half remained underdeveloped despite agitation 
from settlers. By Larson's analysis Virginia came up with a system that “mixed” 
private and public funding, but the fact was that most of the private capital was 
employed in the developed Tidewater and public capital was too small to make 
much difference either on the coast or in the frontier. Indifference characterized 
Virginia's approach, writes Larson, “to avoid the enlargements of government that 
encouraged corruption in office, fostered unfair advantage, or imposed unequal 
burdens on voting and tax-paying citizens.”84  Virginia's neighbor, North Carolina, 
racked up a worse record. The Tidewater planters were stingier than their Virginia 
counterpart, but backcountry settlers, who most needed development, stuck to 
small-government ideals by opposing internal improvements. Larson cited the 
dismay of Archibald Murphy, a “self-taught” lawyer and enlightened backcountry 
promoter of internal improvements. He observed that local agricultural was at a 
standstill because the poor soil had forced farmers to move west into Tennessee. 
Instead of getting rich by cultivation, the remaining population turned to getting 
rich by speculation. They ignored what government could do for every person – 
improve opportunity – because of their political short-sightedness. Murphy scorned 
stern Republicanism as a virtue because what it led to was neglect of the economic 
opportunities that government could help them realize. Murphy thought North 
Carolina's backwardness resulted from stupidity, but Larson reframed it in terms of 
political and economic interests, that is, planters who controlled the government 
had little incentive to push for interior development.85 In the end, launching state-
sponsored public works proved as difficult as launching a national version. 
Topography and capital were certainly important considerations, but first and 
foremost agreement on using public authority to advance public improvement had 
to be secured. DeWitt Clinton pulled it off in New York in a stunning triumph, but 
the Grand Canal become the exception, not the rule.
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In the Jackson years, as national public works were confined mainly to river and 
harbor improvements, state-sponsored, public-improvement programs entered a 
second cycle, mainly in the Upper Midwest. Not only was topography more 
amenable to roads and canals, but financing even with limited access to the 
national treasury was less constraining.86 After examining the federal balance sheet 
including the controversy over the distribution of the surplus (discussed earlier) 
Larson concluded that at the end of the Jackson Presidency the need (“on a 
monumental scale” in his words) for internal improvements remained but what 
citizens would not support was “a consolidated national government intentionally 
mounting or directing such projects.”87  To meet the need leaders in the states took 
up the slack, and while much of the money was raised through bonds and other 
publication obligations private investment in hand with states and municipalities 
played a role. As is well known, of course, many states become overextended, and 
when the Panic of 1837 struck, the second cycle came to end. The continuing 
emphasis on canals ran smack into the growing development of rails, and with or 
without a Panic canals could not always pay for themselves. What exactly did 
Americans want and what were they willing to pay for?

Recapitulation of Ohio's public-works program is worth reviewing. Ohio was the 
first western state to undertake and complete a successful canal system that 
connected Lake Erie and the Ohio River. After James Geddes, an engineer who had 
worked on New York's Erie Canal, examined the state's rivers and their elevations, 
he proposed three routes: the Muskingum-Cuyahoga Rivers in eastern Ohio, the 
Scioto-Sandusky Rivers in central Ohio and the Maumee-Miami Rivers in western 
Ohio. The Ohio Canal Commission ended up choosing two routes, one that 
combined the Cuyahoga-Scioto river system in eastern and central Ohio and the 
other that followed the Maumee-Miami river system in western Ohio. What 
eventually evolved was what came to be know as the Erie and Ohio and the Erie 
and Miami Canal Systems. The Canal Commission estimated that the Erie-Ohio 
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would cost $2.3 million and the Erie-Miami $2.9 million. Before they were 
finished (ca 1845) the total cost was $42 million of which the interest on the loans 
reached $25 million. The Erie-Ohio Canal was completed in 1832 at about $10,000 
per mile, and the Erie-Miami a dozen years later at about $12,000 per mile.88 The 
eastern-central system opened in 1832, and the western system was delayed for a 
dozen years because the Legislature originally authorized ta canal from Cincinnati 
to Dayton before appropriating funds to extend it to Lake Erie. The economic 
benefits were almost immediate. On average East Coast shipments to and from 
Ohio dropped by as much as 80 percent per ton. It was cheap to move people and 
merchandise by canal but it was also slow. Even though most Ohio canals 
remained opened during the winter ice jams required constant attention. Even 
though Ohio's population tripled between 1820 and 1850, no doubt boosted in part 
because of such public works, the debt almost sunk the state. In the early years the 
administrators of the Canal Commission displayed prudence in their planning. 
From the outset, though, they faced opposition from those who lay outside the 
areas to be served by the canals. Larson writes: “To quiet noisy opposition from 
disappointed local interests, lawmakers adopted an ad valorem tax designed to 
service the debt with windfall gains of landholders nearest those transportation 
lines; it also passed out strategic aid to state roads.” Additional financing was 
raised through loans that a federal grant of more than a half million acres of land 
helped to secure. As the benefits became manifest, the pressures to expand the 
canal system intensified. Larson writes that despite warnings from the Canal 
Commission not to “'overload the system with new projects'”, that was what 
happened. As each new section of the dual canals opened, “demands for expanded 
service and an equal distribution of state developmental investments” confronted 
public officials In Larson's view development became a “political right” and as a 
consequence led to bad economic decisions. Local interests competed and 
complained with the result that state aid for public works lacked any sense of 
balance and coordination. He quoted Governor Joseph Vance, an Ohio farmer who 
as a Whig Congressman from 1821 to 1835 (he was returned to Congress in the 
1840s) had supported federal public works, to the effect that justice required every 
region to be placed on equal footing, an idea that was not alien to either party. 
Larson then listed and discussed the many projects that the early financial success 
of Ohio's canal had helped to inspire. During Vance's term Congress enacted its 
surplus-distribution legislation (discussed earlier) that entitled Ohio to about $3 
million (first installment), and with that the Legislature set up a lending mechanism 
that Larson called “open-ended” because it promised state subscriptions of up to 
one-half of the capital required for rail and canal construction and up to one-third 
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for turnpike construction to all companies who could raise the remainder of the 
funds from private sources. When the credit market imploded in 1837, Ohio 
pushed ahead without seeming regard for the fallout of the implosion. “The so-
called Loan Law that year,” argues Larson, “virtually required the state to match 
with high-priced money anything private capitalists invested in local turnpikes, 
canals, and railroad promotions, regardless of who [sic] they served or how 
intelligently they had been conceived.” Some of the results included poorly-
surveyed railroad sites and over-extended highway networks. By 1840 the 
Legislature had terminated the funding, and in 1842 it repealed the Loan Law. 
After studying Ohio's experience, Larson concluded that Ohioans, even enjoying 
greater success in public works than other neighboring states, came to realize by 
the 1850s that the price was too great. They joined what Larson calls the “liberal 
critique”, exemplified earlier in Virginia's resistance to state-funding of public 
works, that they were “inherently wasteful and inevitably corrupt.”89

Other states fared worse than Ohio. Indiana was so over-built with public works 
that it defaulted and paid not interest on its debt for five years. Illinois also 
defaulted, and Michigan, Pennsylvania, Maryland and even New York faced 
financial crises. For Larson and other Jacksonian scholars, the refutation of an 
“American System” fit into a conceptual link between Jeffersonian and Jacksonian 
goals. In a nation abounding with entrepreneurial ambition and enthusiasm the 
public role had qualifiers. “Improvers” came in various ideological shades. It 
would appear, as many have noted, Americans favored government programs that 
improved their opportunities. De Tocqueville observed that American often 
undertook public projects that in other societies were deemed the function of 
government. Raising a barn was far different from building a canal. What made 
improvement so contentious was that it involved selection and choice that skewed 
the benefits. From the first major national bill (Calhoun) this was the crux of the 
debate. Although the nationalists enjoyed some successes, their cause was the 
hardest to sustain. Larson (who is not alone) insisted that the Jacksonians had a 
policy of decentralization that ultimately placed the business of development in the 
hands of the states. At the same time the Jacksonians demonized the moneyed class 
(the principal symbol being the Second Bank of the United States), and 
consequently the strongest actors, financially-speaking, the national government 
and the private sector, moved to the sidelines. That did not allay the demand for 
improvement (although some public officials had argued for slowing down 
legislation action to protect personal liberty, as if too much too fast was ultimately 
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corrosive), and state governments with a greater proximity to the body politic 
sprang to action. The picture of state involvement is at best uneven. But among the 
states with large populations or fast-growing populations the pattern was similar: 
organize public works through a combination of direct appropriation and secured 
debt. The outlook was much more sanguine in 1830 than in 1840, but few were 
able to tamp down the activity. With money raised without strong voter resistance 
plus land grants from the federal government, even Jackson's government, and 
bond sales that suggested endorsement form the private sector, states pushed ahead. 
In some places, as Larson and many of the authors he drew from argued, it became 
a mania (at least in retrospect). Not the first or the last, but when the mania ended 
with public finances across the nation in disarray the nation had in place more 
infrastructure than ever before. Some project had been abandoned before they were 
finished, and other projects never performed as expected, even though they were 
finished. But after all the mania it had become cheaper to move people and 
merchandize across the nation. Reading the final page of (Larson's) Chapter (6) 
“State Initiatives Again” is to read a near-blanket indictment of Jacksonian 
America: from “Old Hickory's quaint vision” of allowing local forces to direct 
development in order to protect the people to lawmakers everywhere caving to 
demands from constituents to realize their “magnificent rewards.” Even southern 
officials who more successfully resisted improvement than their northern 
counterparts were not wiser or smarter but were “corrupt and selfish” for not 
acknowledging the people's demand. By Larson's reckoning

the unexpected consequence of Jackson's victory over Clay and 
Adams and the advocates of systematic national development was the 
final disconnection between policy and enterprise, at least at the 
national level, and the legitimization of an untried model of free 
competition and laissez-faire that seemed so appealing because no one 
imagined it could fail....

Thus, having gone through a trial by fire in the first third of the nineteenth century, 
the “chastened” public and their representatives reoriented their political compass 
in such a way as to push the business of development into the hands of the “men 
with money” and laid the foundation for the national consolidation that the 
Jacksonians had long feared.90

Mathematical modeling may also lend itself to elucidating the struggle that a “self-
governing” society may have to endure. In trying to explain why some projects 
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fared well in Congress and some did not Wallis and Weingast posit three 
hypotheses: 1. the national government acting in behalf of the nation would be 
better able to spread the risk; 2. the national government ran surpluses for many 
years between 1800 and 1860 and therefore had funding resources; 3. the national 
government was designed with limited powers that had the effect of pitting 
“’ambition against ambition’” and that may have restricted what public officials 
could accomplish in delivering public the benefits that national government was 
capable of delivering. Their model (more mathematical than most historians are 
accustomed to) yields three results: a. “…political constraints inherent in majority 
rule prevented the national government from financing large infrastructure 
projects”; b. certain political forces pushed the Congress toward underwriting a 
collection of small projects; c. governments for localities and states used a tax-
benefit plan in which only those who would benefit would be taxed.91  In short, 
citizens as well as the politicians who represented them may have decided (the 
model describes possibilities but does not prove what citizens actually thought) 
that while public works could be beneficial, they would only support financing 
them if they experienced the benefits firsthand and would not support otherwise.92

In formulating an answer to the puzzle Wallis and Weingast reached the conclusion 
that states were better able to finesse the governance question. Wallis and Weingast 
(with the help of a table, which I have not shown) state what their model can 
predict: “The national government is limited to taxless finance and universalist or 
something for everyone solutions. In contrast, the states can use benefit taxation. 
Although universalist solutions are feasible for states, these are less attractive for 
major projects since their strategy necessarily involves building very small projects 
of limited value.”93  In the foregoing discussion, except for the tax issue, I find it 
hard to see how various internal-improvement bills could be predicted as described 
by Wallis and Weingast. At least the congressional debates can be followed year-
by-year and bill-by-bill. It is much harder to follow such debates among several 
dozen state legislatures, and I have not tried to do so. It is not that evidence is 
lacking in support of how states proceeded (at least up to 1840) but it is selective. 
Of the $211 million invested by states in improvements $183 million (according to 
Wallis's calculations) fell into three categories: $53 million through benefit 
taxation, $53 million through taxless finance; and $80 million also through taxless 
finance, although the strategy was different. Benefit taxation was levy those 
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counties or municipalities that bordered canal projects, for example, and benefited 
directly from the activity of the project. Taxless finance could involve states 
purchasing stocks in chartered institutions like banks by issuing bonds that the 
banks then serviced or issuing bonds to build projects without raising taxes to pay 
for interest or redemption of the bonds, often requiring more borrowing. In the 
states a form of taxation based on derived benefits financed some projects but 
borrowed money for financing them was far more common. In three states, 
Michigan, Illinois and Indiana during the late 1830s with about one million people, 
the authors point out, borrowings reached levels in which the issuance of bonds 
worth about $25 million came to about $25 per capita. They note that this was 
greater than the amount of money appropriated for transportation by the national 
government under Jackson and Van Buren. It's not clear to me what this proves. 
They contend that this proves the model's predictive power because states used 
both benefit taxation, which the federal government did not enact (although 
Congress did allow a few special levies based on use), and taxless finance (in the 
case of the federal government they were generally paid for out of surpluses). 
Direct taxation was unpopular at both levels, and in the absence of a national plan 
for building and financing internal improvements states turned to financing 
mechanisms that were available. However states raised moneys or however 
citizens reacted to states raising said moneys states alone or in combination with 
private underwriters may have been the preferred route for many Americans. The 
model almost begs the question.94  Taxless finance becomes a catch-all that offer 
little elucidation on how states performed with respect to goals and policies 
relating to internal improvements and funding plans. The main title is “Federal 
Impotence”, which suggest focus upon the national government, but the sub-title 
concerns why states carried out the internal development, to which a few pages are 
devoted. The burden fell upon states because for political or philosophical reasons 
the national government refused to take it on. That states filled the breach should 
not be so surprising given the political and constitutional debates of the previous 
50 years. These were domestic matters that belonged to the states despite the 
foresight of an Alexander Hamilton or Henry Clay. Whether state-driven internal 
development was more inefficiently or recklessly or wasteful than a national 
program can never be tested. In the minds of politicians and citizens alike such 
programs under the federal government would incur greater risk. That was exactly 
what Calhoun confronted with his roads bill and Clay with his American System.

Despite surpluses that could have paid for such plans without imposing additional 
taxes, duties or fees, the constitutional question, whether the federal government 
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had the authority was never settled. There is a tendency in some historical circles 
to assume that Americans generally favored government financing internal 
improvements and unfortunately politics got in the way or that a Hamiltonian 
approach, based on inherent-powers concept, would have better served the nation. 
The “what-if” of a Hamiltonian approach is easier to dispose of because it was not 
chosen, there is no record and it rests on speculation, some quite sophisticated. The 
matter of what Americans favored is harder to dispose of. The lack of polls and 
other modern techniques for assessing public sentiments leave us with a 
conundrum. One possible approach that I’ve noted earlier is to study petitions and 
memorials. These represented a daily hodgepodge of requests from citizens, groups 
or governments for federal assistance that were entered into the record of the 
House or the Senate, and while the procedure for handling these requests changed 
over time – for example, by 1850 they were received at the beginning of each daily 
session along with their disposition – they remained a part of the legislative 
process. How to organize the data derived from these requests would be 
challenging. Out of curiosity I chose a few dates from the 2nd Session of the 31st 
Congress of the House to check out exactly what the petitioners wanted. I should 
note that for the first time in many congressional sessions there was a serious 
infrastructure bill (HR-348) before the House. Whether or not that had any effect 
on the flow of petitions and memorials, I cannot say. I chose three dates; 10 
December 1850, as the House got down to legislative business; 17 January 1851, a 
month after HR-348 was introduced but not yet debated, and 17 February 1851, 
when debate on HR-348 began. On the first date at least 40 petitions and 
memorials were acknowledged, and except for a request for construction of a 
customs-house, the others dealt with pensions, military/diplomatic matters, judicial 
relief and tariff modification. On the second date with about 20 requests there were 
two infrastructure-related appeals: one for grant of land to complete railroad (these 
were in fact quite common) and four from Ohioans for federal government to 
purchase a canal company and make usage free. On the day the debate on HR-348 
began, the House received 40 or so requests with one for the federal government to 
pay for the removal of obstructions in the Ohio River. In this inventory I have not 
counted as infrastructure improvements the establishment of postal routes 
(sometimes road-building could be involved) and construction or repair of public 
buildings (they too might qualify as infrastructure). The bill before the House 
concerned appropriations for roads. canals, rivers and harbors, and if the same 
standards were applied to any analysis of the contents of the petitions and 
memorials, the results are that on these three dates with about 100 requests only a 
hanful would qualify. I then looked at a few dates from earlier congressional 
sessions, and I found not much difference. My survey was hardly scientific, but 
while I am certain that the total number of petitions and memorials received by the 
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Congress in the first half of the nineteenth century was in the thousands, I am less 
certain that infrastructure requests were notable. Requests to grant or adjust 
pensions and later requests related to slavery were the most numerous.95

As Wallis and Weingast correctly point out, Congress did annually appropriate 
money for transportation projects such as lighthouses, buoys, docks, etc., military 
roads and quarters such as hospitals and facilities for conducting the business of 
postal services, customs and land sales. Further, since the federal government was 
responsible for administrating the territories they had to allocate moneys to build 
roads and structures. Beginning with Ohio (1803) the federal government normally 
included in the state-enabling acts a proviso that a percentage (it varied from 2 to 5 
percent) of the land sales within the territory/state could be used to build roads and 
make other improvements.96  They refer to majoritarian restraints on such federal 
outlays – many citizens were opposed to the federal government using surpluses or 
raising taxes, duties and fee to pay for such large-scale projects - although they 
explain how a national program would have spread the risk and may have proven 
to have been more efficient in the level of benefits that such a national program 
promised. In other words, even though it might have been smarter to let the 
national government with larger resources and broader perspectives design and 
execute a program of internal improvements, it smacked of Hamiltonianism. In the 
post-Civil-War period and especially in the twentieth century the value of 
empowering the national government was endorsed (even though it is once again 
under attack as I write this) and Hamilton was vindicated. Even though Hamilton’s 
broad vision for a robust national government under an enlightened political elite 
was refined by his heirs in a way to make it more compatible with the American 
democratic spirit – governmental authority could be used to expand individual 
opportunity – it still stood in opposition to the enduring principle that less 
government was better. With or without mathematical formulations, sweeping 
aside large-scale programs requiring large-scale expenditures is not particularly 
puzzling. Enthusiasm for the resurrection of Hamiltonian government after the War 
of 1812 – erecting a new national bank was approved but launching an internal-
improvements program was rejected – and while Henry Clay’s so-called American 
System was a further effort to revive the Hamiltonian model, the course taken 
between the War of 1812 ad the Civil War was to shrink, not expand the federal 
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role in the economic arena. Whigs favoring versions of the American System won 
elections but never won a mandate. The size of the federal government had to grow 
as the nation grew, but managing more territory and people did not extend to 
adding more programs. But I cover old ground, and Wallis, Weingast and other 
political-economy/culture modelers want to explore new ground.

The new ground, however, seems to me to be shallow ground. If the purpose of the 
modeling is to prove that majoritarian restraints existed, what have we gained? And 
if the preferred course from the perspective of a national stance was small-scale 
projects, haven't we stated the obvious? After the veto of the Calhoun bill in 1817 
large-scale internal-improvements bills seldom had much Congressional support. 
The Maysville Road in terms of appropriations was not large-scale, although it 
may have implied a grander plan than was ever enacted, and besides the grounds 
for veto aside from the animosity between Jackson and Clay was well-established 
in the 1817 debates – intrastate projects did not qualify as national projects. Even 
among the defenders of federal moneys being appropriated to infrastructure 
projects, such small, state-bound projects were described as wasteful and 
unacceptable. If we begin, as I do, with the assumption that antebellum Americans 
were generally uncomfortable (less strong than opposed) with an active national 
government, then it becomes important to pay attention to the language of the 
debate understand how the concept of restraint evolved with time. Restraint was a 
given. Not even Clay and the Whigs, after they prevailed in the presidential 
election of 1840 and 1848, were prepared to launch large-scale national programs 
of any kind. If one does not try to frame national politics within a modern context, 
then Americans and their political agents were in effect working out the hows-and-
wherefores of a basic political tenet that stressed limited government. The 
Jeffersonians were deadly serious that individuals would flourish in a society in 
which formal governance was reduced, and while other related social and 
economic goals were lost along the way, the most fundamental ideal was not. If, on 
the other hand, other assumptions about what Americans wanted or preferred are 
introduced, then the antebellum political behavior becomes puzzling, to be sure. 
Even though Hamilton offered what strikes many scholars as entirely rational 
blueprint, it missed the mark almost as entirely as it was rational. It was not an 
acceptable blueprint, and the blueprint that was being cobbled together – this was 
and accepted as a new venture – was not always clearly understood, but it was 
almost the opposite of Hamilton. It is not the Hamilton blueprint that came to 
dominate but the Jefferson blueprint.

In the 2nd Session of the 31st Congress the House debated and approved for the first 
time in decades the last large-scale internal-improvements appropriations bill 
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(HR-348) before the Civil War. The White House had a Whig President, although 
Millard Fillmore had not committed himself to support the bill. The Whigs had a 
near majority in the House but were far from a majority in the Senate. The chair of 
the Commerce Committee that produced the bill was Robert McLane (D-MD) 
whose father, Louis, had been Jackson’s Treasury Secretary. He and several other 
Democrats along with the Committee’s Whigs crafted a bill that called for about $2 
million to be appropriated for improvements of “certain harbors and rivers.” No 
roads or canals were contained in the bill, presumably by design, since they often 
provoked the loudest outcries. This was a waterways bill, and nearly all the 
projects, while specific to a site in a given state, involved waterways that touched 
more than one state. Because of the ways in which majoritarian constraints (to cite 
Wallis and Weingast’s term) could be practiced to defeat federal legislation or to 
render it less effective, log-rolling and coalition-building were required to realize 
any legislative success. Although Wallis and Weingast do not cite and analyze 
cases of such constraints and compromises, HR-348 had some such characteristics. 
Whether strictly a waterways bill or a broadly-conceived program, expenditures of 
federal funds for such undertakings would be opposed and in this House could only 
be approved if some Democrats joined Whigs, most of whom would vote for such 
appropriations.

After the bill had been discussed, amended and approved in committee, McLane 
asked that it be placed on the docket for consideration by the whole House. 
Numerous amendment were proposed during the two-day floor debate (17 and 18 
February), and while a few amendments were approved, the final vote approved a 
bill that was basically the committee’s version. Having been granted an hour to 
lead off the debate, McLane’s speech set off the expected verbal fireworks among 
Democrats who were not reticent about calling him a traitor to his party, his 
Jacksonian roots and his own state. McLane spent probably half or more of his 
hour defending himself against attacks that became public during the committee’s 
deliberations and now on the floor, where he was interrupted numerous times. 
McLane sought to strike a temperate tone by emphasizing that Congress had 
appropriated moneys for specific internal improvements (even in the Jackson 
Administrations), that the Treasury anticipated surpluses that cover these 
expenditures and that all regions were properly represented. One of his chief critics 
was Isaac Morse (D-LA) who said that McLane could not be trusted as a 
Democrat. McLane reminded Morse of the “great” names among Democrats 
including Andrew Jackson who had supported “river and harbor” bills, which was 
what this bill was. It was not intended to be nor could it be construed as a large 
improvements bill. In colorful language intended to question Morse’s character, 
McLane described Morse “as the archer to aim at me the poisoned arrow, an arrow 
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poisoned somewhat with malice, as well as folly….” Morse, he said, considered 
himself the “ultra Democrat” and by implication cast McLane as a Disunionist, 
Free-Soiler, Abolitionist or Whig. Did that mean that other past Democrats who 
supported river and harbor bills should be so cataloged? Morse, he reminded the 
chamber, had supported previous river and harbor bills that benefited his district, 
and since many requests for such improvements arose within state legislatures, 
they were advanced by Democrats and Whigs in the House.97  Apologizing for 
spending so much time in self-defense mode, McLane then turned to objections to 
the bill itself. Did the bill erode the principles of the Democratic Party? Hardly, 
given the support for improving rivers and harbors even by President Jackson. [A 
modest bill at most]

The 31st Congress (1850-1851) had a full agenda. The 1st Session had been taken 
up with territorial questions and the Compromise of 1850. Various bills asking for 
federal appropriations for certain improvements (roads, canals, rails) had been 
introduced, read and in some cases printed only to be left unattended to. Bills not 
passed in the 1st Session could carry over into the 2nd Session, and if they did not 
pass both chambers in the 2nd Session, they simply died at the end of the 31 
Congress (due to close down on 3 March 1851. One such bill was (HR-348), which 
was written and introduced by the Commerce Committee in the 1st Session when it 
was read and printed. It was reintroduced in the 2nd Session with several 
amendments. On 18 February 1851 the House convened as the Committee of the 
Whole for the State of Union to take action on HR-348. The original bill from the 
1st Session had been amended, and the issue was whether to proceed with the 
amended bill. Several procedural votes had to be overcome before a final vote on 
approving HR-348, as amended, could be taken. The composition of the House is 
relevant. Of the 233 seats, Democrats held 113, Whigs 108 and Free Soilers plus 
others (including a vacancy) 12. While the Whigs did not rule the House, they 
could dominate the debate in league with dissident Democrats and third-party 
members. Even though McLane was a part of the Democratic leadership, HR-348 
was not really a Democratic bill. In a key procedural vote on a motion by Samuel 
Inge (D-AL) to lay the bill on the table, the vote was 73 ayes to 101 nays. In other 
words, the vote to table failed. (Fifty-seven did not vote plus 1 vacancy.) Seventy-
four of the 101 against tabling were Whigs. Twenty Democrats including McLane 
but not including the Speaker, Howell Cobb, voted to proceed plus seven Free 
Soilers. Of the 57 who did not vote, slightly less than half were Whigs, half of 
whom came from the South. Southern Whigs (including border states) totaled 
about 30 (give or take a couple because of replacements) and 15 voted not to table 
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and 3 voted to table. Another dozen, mainly from the South, were no-shows. This 
was not necessarily an easy vote for Southern Whigs. As a party, the Democrats 
North and South, generally opposed nationally-funded internal improvements. The 
margin to pass a final bill required some Democratic votes. Following the failure to 
table, the next vote was to “engross” the amended bill and to read it for a third 
time. Joseph McDonald (D-IN) asked for a separate vote on engrossment and on 
each paragraph of the bill. Such was permitted under a curious rule, #151, by 
which any member could call for a division of the vote on any bill aimed at 
distributing federal moneys for internal improvements with the approval of one-
fifth of the House. The one-fifth rule had to be invoked with each section that was 
to be voted on. The first paragraph (mainly preamble) was read, and George Jones 
(D-TN) demanded a vote on engrossment of that paragraph. The vote was taken, 
and it was almost identical to the vote to table: 100 to 78. Willard Hall (D-MO) 
spoke in opposition to the bill but also to the procedure. He was prepared to move 
that the bill be tabled, and if that failed, he would propose that the current voting 
should cease in favor of an up or down vote on the engrossed bill. He was ruled out 
of order, and the voting to engross each section continued. Several more 
paragraphs were subjected to a call for division, but, as the vote progressed, the 
House refused to vote in favor of calls for division and the House completed 
engrossment more quickly than it had started. The vote tally on each engrossment 
did not vary significantly from the earlier procedural vote on tabling, and 
eventually the House was voting on engrossment of several sections at once until 
the entire bill had been engrossed. The bill was read a third time, and the vote was 
103 to 87. Fifteen more members participated in the final vote than participated in 
the earlier procedural votes. Most of them were Democrats but a few were 
Southern Whigs who switched their votes on final passage. This was a Whig 
triumph, however. A united Democratic could have stopped the bill except some 
Democrats, whatever their views on internal; improvements, represented districts 
that would benefit from provisions in HR-348.98

How did the amended bill divvy up the money? The list included 86 projects, 
although several projects grouped together might be counted separately. The total 
money appropriated was nearly $2 million with each project costing on average 
about $25,000. More than 70 percent of the proposed projects were in the 
Northeast and Upper Midwest, totaling $1.2 million. The 17 projects in the Border 
States, the Southeast and the Gulf States totaled about $550,000. There were, 

GOVERNING IMPASSE

78

98Vote tally may be found in the Congressional Globe, 2nd Session, 31st Congress,  18 February 1851, pp. 593-594. 
Also some of the tallies are recorded in the Journal of the House,  2nd Session, 31st Congress, 18 February 1851, pp. 
295-305. Available on-line respectively at http://memory.loc.gov/ammem/amlaw/lwcg.html & http://
memory.loc.gov/ammem/amlaw/lwhj.html.

http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwhj.html
http://memory.loc.gov/ammem/amlaw/lwhj.html
http://memory.loc.gov/ammem/amlaw/lwhj.html
http://memory.loc.gov/ammem/amlaw/lwhj.html


however, several projects (worth about $200,000) that did not fit into any regional 
identification. One of those, at about $100,000, involved river work for Ohio/
Mississippi basin, and much of work was located south of the Mason-Dixon Line. 
In any event the North was more clearly the beneficiary of this program to fund 
internal improvements than was the South, and the Southern congressmen 
complained. During the debate McLane presented his own calculations that the 
South, despite its complaints, actually got close to $1 million, but to get this figure 
he had to include in the South’s total appropriations for Delaware, Maryland, 
Kentucky and Missouri plus the projects that encompassed more than one region. 
Thomas Bayly (D-VA) countered with a much lower figure for the South. He stated 
(not accurately) that the whole South got only $312,000 compared to New York’s 
$340.000. He regarded this as strictly a sectional bill, since to win approval, more 
money had to be promised some states like NY with 34 members, 32 of whom 
were Whigs, than other states. Isaac Morse (D-LA) warned that $50,000 for a 
project this year would mean another $50,000 next year whether or not it was 
needed because of the desire to spend the public treasure. John Miller (D-OH) 
asked for a test as to whether the federal treasury would have the millions needed 
to underwrite these projects. Henry Hilliard (D-AL) opposed the bill, even though 
it appropriated money to refurbish 150 miles of waterways in his district because 
the bill was not national in scope and because his constituents opposed such 
appropriations.99

Speeches in favor were based on the usual arguments that the nation will benefit 
from these investments, the Constitution can be interpreted in support of limited, 
specific projects and the Treasury can best use its surpluses to advance economic 
development. The idea of linking as many waterways as possible was usually 
based on the proposition that had inspired Calhoun to introduce his original bill: 
expansion of the nation required linkages, if cohesion rather than dispersion was to 
be the unifying principal. Alexander Buel (D-MN) from the remote mining area 
around Lake Superior argued that waterway improvements were needed, if the 
industry was to grow and the nation to benefit from these ore operations.100  A 
similar request for mapping the Allegheny River in Pennsylvania was premised on 
a notion that without a survey the development of that river, which would help to 
bind western Pennsylvania with more distance settlements and their economies, 
could not proceed. Another category of improvements concerned waterway 
facilities, built with state or federal funds but they had fallen into disrepair or had 
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been improperly designed or constructed. The rationale was that left unattended 
they would have adverse economic effects or pose navigational hazards. Finally, 
because of the changing character of the waterways themselves, continuing 
funding was necessary to eliminate new dangers and keep them in good operating 
condition.101  Not all supporters of internal improvements were swayed by these 
arguments. Joseph McDonald (D-IN) proclaimed that his support of internal 
improvements did not include voting for funding where facilities did not exist nor 
should they be created, such as a harbor at Dubuque, IA, where some boats had 
been moored despite the lack of evidence that any harbor existed or was needed. 
Some small state-specific projects also aroused opposition among both Democrats 
and Whigs who in general supported national development. Thus, the survey of the 
Allegheny River should be rejected for that reason, said Joseph Casey (W-PA), 
even though proposed by a colleague.102  A third of a century after Calhoun's 
original bill the nation had come to understand the need for and the benefit of a 
transportation infrastructure, but those who favored internal improvements 
remained themselves divided over what and what no to finance out of the federal 
treasury, and the differences emerged over large-scale and small-scale projects.

In spite of passage of HR-348 by a comfortable margin (13 percent of the 
membership did not vote), it never became law. There is no indication from the 
Senate Journal or the Congressional Globe that the Senate ever debated the 
measure, although a year later more than one senator claimed that the lateness of 
the bill, having been received just prior to adjournment, made consideration 
unlikely. Before the session ended, the House and Senate agreed on a number of 
“improvement” projects but none of the items contained in the HR-348 made it 
into those appropriations. Under the annual Act for Civil and Diplomatic Expenses, 
money was appropriated for maintaining, repairing or constructing lighthouses, 
hospitals, customs houses and coastal surveys, and in three additional acts money 
was appropriated for military facilities, lighthouses and post roads. Furthermore, 
since Congress was responsible for construction and repair of buildings and streets 
in Washington DC. it normally made an annual appropriation to cover their 
expenses. The House and the Senate could not agree on all the items contained in 
the various bills, and conference committees thrashed out the differences through a 
series of compromises that were voted on in the late hours before adjournment. The 
total outlay for civil and military projects may have reached $1 million. For 
lighthouses, buoys and other harbor improvements, for which Congress had 
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appropriated funds for several decades, the total was about $230,000.103  Since 
these were not included HR-348, they would probably have been introduced, even 
if HR-348 had been approved.

When the 32nd Congress convened in December, 1851, President Fillmore once 
again urged Congress to send him a rivers and harbors bill. In his Second Annual 
Message, he made the following points:

….In my last annual message I gave briefly my reasons for believing 
that you possessed the constitutional power to improve the harbors of 
our Great Lakes and seacoast and the navigation of our principal 
rivers, and recommended that appropriations should be made for 
completing such works as had already been commenced and for 
commencing such others as might seem to the wisdom of Congress to 
be of public and general importance. Without repeating the reasons 
then urged, I deem it my duty again to call your attention to this 
important subject. The works on many of the harbors were left in an 
unfinished state, and consequently exposed to the action of the 
elements, which is fast destroying them. Great numbers of lives and 
vast amounts of property are annually lost for want of safe and 
convenient harbors on the Lakes. None but those who have been 
exposed to that dangerous navigation can fully appreciate the 
importance of this subject. The whole Northwest appeals to you for 
relief, and I trust their appeal will receive due consideration at your 
hands.

The same is in a measure true in regard to some of the harbors and 
inlets on the seacoast.

The unobstructed navigation of our large rivers is of equal importance. 
Our settlements are now extending to the sources of the great rivers 
which empty into and form a part of the Mississippi, and the value of 
the public lands in those regions would be greatly enhanced by freeing 
the navigation of those waters from obstructions. In view, therefore, of 
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this great interest, I deem it my duty again to urge upon Congress to 
make such appropriations for these improvements as they may deem 
necessary.

The surveys of the Delta of the Mississippi, with a view to the 
prevention of the overflows that have proved so disastrous to that 
region of country, have been nearly completed, and the reports thereof 
are now in course of preparation and will shortly be laid before you.104

Fillmore highlighted the need for improvement in the West, especially on the Great 
Lakes and Mississippi Valley, although he noted that the East Coast had similar 
needs. Again, it was a request to maintain and improve waterways such as rivers 
and harbors and did not to include any funding for roads and canals. Fillmore's 
Message made no reference to the other fast-developing transportation sector, 
railroads, and yet Congress was then also engaged in debate over bills in support of 
railroads. In general, Congress’s position on rails was little or no direct financial 
assistance but under certain circumstances the transfer of public real estate to 
privately-chartered rail companies.105 Since this was a new Congress, a new river 
and harbor bill had to be introduced, and such took place on 14 June 1852, when 
the new Chair of the Commerce Committee, David Seymour (D-NY), introduced 
HR-282. Serious debate on the bill did not commerce until late July when over a 
period of five days (24-29 July) dozens of amendment were offered and nearly all 
were rejected. Four amendments were added to the committee bill, but Seymour 
and his allies, by and large, had preserved the bill much as they had originally 
reported it.

The bill that the House approved on 30 July by a vote of 103 to 75 with support 
from both parties was not substantially different from the bill that had cleared the 
House in the previous Congress and from what Fillmore had requested. It was 
smaller, $1.5 million, and narrower, 70 projects. Fillmore had specifically referred 
to the needs of the West and the Mississippi Valley and almost incidentally to the 
Atlantic Coast, and yet the bill was heavily skewed toward the Atlantic and the 
Gulf. Of the $1.5 million a quarter or $500,000 was allocated to rivers and harbors 
in the Upper Mississippi and on the Great Lakes, which was about the same 
percentage as in HR-348. The complaint was that many of the appropriations 
reduced or cut to reach the new total involved “western” projects. Seymour offered 
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a rationale for the Committee's action. When the House took up the bill on 21 July, 
Seymour initiated the debate with an hour-long (customary) speech. He noted that 
the Committee had received petitions and requests from all sections (without 
enumerating them) and heard testimony from men of commerce (without 
identifying them except to say they came from Boston, New York, Philadelphia, 
Baltimore and New Orleans.) He further noted that no appropriations for rivers and 
harbors had been approved in 14 years (since Jackson/Van Buren years) and the 
state of some waterway facilities was “deplorable”. (In a later speech Seymour, 
summarizing past legislation, stated that from Jefferson through Tyler $17.2 
million had been spent on roads, rivers and harbors.)106  He made clear that the 
Committee opposed general internal improvements bills (normally the position of 
Democrats, who now had a larger majority in the House in this Congress than in 
the previous Congress. Thus, continued Seymour, the decision was made to 
concentrate on the great commercial centers, already established, where past efforts 
had been directed and not on less undeveloped regions. Neglect of the principal 
ports had had severe consequences for both domestic and international trade, and 
the allocation of money to less developed regions should wait until more 
information had been gathered as to what would be a suitable strategy. Many 
interior projects included in the former bill (HR-348) had been discussed but 
rejected by the Committee. Only one river/harbor interior project at the Genesee 
River (NY) on Lake Ontario was initiated as a “backup”. In his summing up 
Seymour referred to Calhoun's Memphis Convention speech in which the South 
Carolinian, as a strict constructionist (40 years later), had argued that waterway 
projects covering several states could pass strict constitutional scrutiny. The bill 
designed by the Committee was intended to avoid the opposition that past bills had 
engendered. In the end, the bill or its rationale failed to quiet the opposition among 
those who favored improvements as well as those who opposed them, and by the 
time the final bill reached Fillmore's desk it had undergo many significant 
additions and revisions.107

Many of the amendments proposed (and rejected), during the week of debate that 
followed, aimed to restore to HR-282 projects that had been included in HR-348 
along with the addition of new projects, some of which fell within Fillmore's 
guidelines for developing the West and some of which came from Eastern river and 
harbor towns long ignored. With each addition or change came a higher total price 
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tag, and that simply motivated more opposition.108  Almost immediately after 
Seymour's speech (21 July), Edwin Stanly (W-NC) offered an amendment, in 
effect to substitute HR-348 for HR-282. His argument was that many of the 
amendments waiting to be introduced because HR-282 so departed from HR-348 
would be covered in his amendment. His amendment, so far as I could determine 
never came to a vote. Midwesterners were especially active in proposing 
amendment because they believed that the Committee's bill reflected an inherent 
bias against their region. Richard Molony (D-IL) made that point explicitly when 
he stated that there was a “natural” opposition to improvement projects in the 
Northwest. He further argued that strict constructionists were willing to vote for 
improvements to lighthouses, docks and other naval facilities to advance foreign 
commerce - by his estimate more than $270 million since 1789 - but opposed any 
projects to advance interior commerce (about $8 million). He noted that the 
Mississippi River carried commerce that was twice the value of the foreign trade. 
Both involved commerce, and the Constitution was no more specific about 
appropriating money for improvements to serve foreign commerce than such for 
domestic commerce. Those who opposed internal improvements on constitutional 
grounds were the same persons who opposed granting public land for railroad 
construction, which would benefit both the treasury and the nation, and who also 
opposed various homestead acts - “home for the homeless and land for the 
landless”. After denouncing the strict constructionists, many of whom, of course, 
were Democrats – his Party – he vowed that the midwesterners would prevail 
against those with inconsistent constitutional scruples, even if it meant to protect 
their trade in the Upper Mississippi and the Great Lakes they had to abandon The 
Democracy, i. e., the Democratic Party.109

On the other side were those who opposed river and harbor improvements because 
they were nothing more than an internal improvement bill in disguise. They raised 
the customary fiscal and constitutional concerns: government either lacked the 
money or the authority to underwrite such improvements. Such opposition was 
well-rehearsed, having been raised repeatedly with respect to these and other 
national programs. Nonetheless, it was spelled out again and again in long and 
numerous in part because constituencies demanded it and in part because 
Southerners increasingly linked government spending with bigger government that 
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might then decide to attack slavery. Southern opposition to many different 
Congressional initiatives could arise from fears over what a more active 
government would mean in the battle to save slavery.

There were humorous moments during the debates, when a representative might 
express his disfavor with the bill because his district was underfunded or not 
funded only to reveal under questioning by other members that he couldn't, for 
constitutional or other reason, vote even in the event that he secured more money 
for his district. Indeed, this form of direct challenge by supporters of the bill to its 
detractors and opponents was much more evident in this debate than in previous 
debates. Beginning with the Wilmot-Proviso controversy House members were 
less reticent to point out the inconsistent and unwarranted positions taken by the 
strict constructionists.

HR-282 was more of a Democratic bill than HR-348 was because it was less 
ambitious and more restrictive. Seymour made the case for action as matter of 
expediency. Many of the amendments and much of the debate stressed the 
deterioration of America's waterways and harbors and the adverse impact that had 
on business. Many members, advocating expansion in federal funding, were 
prepared with statistics on losses their districts or regions suffered because the 
water-transportation system had been allowed to fall on hard times. Whether 
reliable or not, these statistics were made a part of the public record. For example, 
John Moore (W-LA) wanted to double the appropriation to clear and upgrade the 
channel from the Mississippi River to the Gulf of Mexico from $75,000 to 
$150,000 because losses from accidents and blockages were estimated to be 
$500,000 plus additional costs for insurance fees, freight levies and delivery delays 
estimated at $5.5 million.110  A week later, on 30 July, under Seymour's stern 
guidance after dozens of amendments including Stanly's ambitious effort to replace 
HR-282 with H348 were rejected the bill passed with four amendments: three 
added money for improvements to the James and Appomattox Rivers (VA), the 
Hudson River between Albany and Troy (NY) and the Trinity River (TX). A fourth 
amendments had an interesting construction in light of the continuing debate about 
the authority of the national government. It proposed that North Carolina be 
permitted to lay a levy on Cape-Fear-River traffic at four cents a ton in order to 
raise money for dredging the river.111 Granting limited powers to states to perform 
duties that clearly belonged to the federal government had some appeal because it 
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was thought to avoid constitutional questions. It didn’t, however, because the case 
was made that the Congress did not have the authority to transfer even temporarily 
such powers.

When the vote came, of the 233 House members 178 voted, and a quarter 
abstained. The breakdown was not entirely a surprise, even though this bill 
originated in a chamber with fewer Whigs (by almost a third). Of the 75 who voted 
No 62 (83 percent) were Democrats or dissident southerners. Thirteen southern 
Whigs also voted No. Twenty-one northern Democrats opposed the bill, but no 
northern Whig voted against the bill. More Democrats supported HR-282 than 
HR-348, which had more of a Whig signature.112

The Senate was notified on 30 July of the House vote, and supporters of such 
improvements tried immediately to have the bill added to the Senate docket in 
hopes of avoiding what had happened in the previous Congress with HR-348. On 
the grounds that the Senate did not have time before adjournment to debate the bill 
HR-348 had been unceremoniously tabled. On the day it was received it was given 
its first reading and was set for further consideration on 2 August when it was 
given a second reading and referred to the Committee on Commerce. At the same 
time Stephen Douglas (D-IL) attempted to amend the bill to allow states and 
municipalities to assess harbor and river traffic levies (such as the Cape Fear 
exception) from four cents to ten cents per ton for improvements to facilities and 
channels in lieu of or in addition to federal appropriations. This fit with Douglas's 
strategy for avoiding federal-state conflicts by which the national government 
lifted restrictions on localities to take the initiative for their own projects and to 
levy duties to pay for them. Ten days later, the Committee reported an amended bill 
that added more than two dozen projects – some of which had been offered and 
rejected in the House and had previously been included in HR-348. By the time (25 
August) a vote was taken, 39 amendments had been added to the House bill and 
the cost had risen to $2.2 million. As in the House, the debate was long and 
contentious. On 23 August the debate covered nearly 10 hours before the Senate 
adjourned. On other days with other bills to be considered before adjournment, the 
debate on HR-282 might be limited to several hours or postponed. When the final 
vote came, it was heavily in favor, 35-23 with most of the No votes cast by 
southern senators.113 Much of the debate revolved around the constitutionality and 
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between pp. 2,032 and 2,329. Available on-line at http://memory.loc.gov/ammem/amlaw/lwcg.html.

http://memory.loc.gov/ammem/amlaw/lwcg.htm
http://memory.loc.gov/ammem/amlaw/lwcg.htm
http://memory.loc.gov/ammem/amlaw/lwhj.html
http://memory.loc.gov/ammem/amlaw/lwhj.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html


expediency of the measure, but in contrast to the House debate, the bill's chances 
improved as amendments were added. The Senate was less hesitate about 
expanding the bill. Douglas's amendment was defeated.

When the amended bill was returned to the House, Seymour opened the 
deliberations by informing the House that many of the amendments added by the 
Senate had been considered by the Commerce Committee and House itself, and he 
moved that the amended bill be committed for consideration to the Committee of 
the Whole House on the State of the Union. Such a move would have opened up 
debate on the entire bill and all of its amendments. To prevent this, Alexander 
Evans (W-MD) moved that the rule requiring the commitment be suspended, and 
the vote in favor was decisive, 115-55. Seymour then withdrew his motion, and the 
House proceeded to vote on each amendment (some were voted on “severally”). 
That was the course taken (with just several days before adjournment) and all the 
Senate amendments (39 total) were approved. Seymour himself voted in favor of 
some but not all the amendment. Some votes were very close: for example, the 
much-disputed Dubuque Harbor project only passed by two votes and several 
procedural votes had to be beaten back before the project was approved.114 On 30 
August the bill became law with President Fillmore's signature.115

In the next decade (1851-1860) the nation will be preoccupied with other 
controversies that will test, bend and eventually rend the body politic. In light of 
these events appropriations for lighthouses, river rapids and docks seem less 
urgent. During the 1850s each Congress (33rd through 36th) passed appropriation 
bills for maintenance of lighthouses, buoys etc. The lighthouse bills were small in 
the range of a half million dollars and did not arouse the opposition that the river 
and harbor bills did. There was also less of a constitutional question since there 
was little doubt that the federal government was responsible for such matters. 
There were always differences, however, over which projects should be funded and 
how much money should be spent. A second river and harbor improvement bill 
(HR-392) was introduced in the 1st Session of the 34th Congress. It was almost as 
large as its predecessor and mainly appropriated money for the extension of 
projects in the previous bill HR-282.116 It was was approved by both the House and 
Senate in the final days (August, 1855) of the 1st Session and was promptly vetoed 
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115Chapter 104, Statutes-at-Large, 1st Session, 32nd Congress,, pp.  56-60. Available on-line at http://memory.loc.gov/
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116This bill had the title of “repair, preservation and completion of public works heretofore commenced under the 
authority of law” instead of river and harbor improvement.
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by the new Democratic President, Franklin Pierce. He sent the Congress a short 
veto message within days of its passage. He acknowledged that there was 
enthusiasm across the country for internal improvements but there were differences 
over how they should be accomplished. Pierce had no doubt of the lack of 
constitutional authority – no clause in the Constitution – and he had serious 
reservations that federal planning and funding were the most expeditious way to 
proceed with such a program.117  When the Congress reconvened (2nd Session, 
December, 1854) the House fell short in a vote (95-80, two-thirds needed) to 
override the veto, and several weeks later in an unusual move the President sent a 
longer, more detailed second veto message. Referring to the Preamble of the 
Constitution, which many supporters of an enlarged federal government cited in 
defense of their position, Pierce wrote: “To assume that anything more can be 
designed by the language of the preamble would be to convert all the body of the 
Constitution, with its carefully weighed enumerations and limitations, into mere 
surplusage. [sic]” Pierce used John Quincy Adams as a foil in his argument against 
internal improvements (by which he meant roads, rails, canals, rivers, harbors and 
any other dubious public project). Adams had written that internal improvements 
would allow the nation “'to be checkered over with railroads and canals,'” and to 
do so would allow for "'high wages and constant employment to hundreds of 
thousands of laborers;'" at a time when the rights of states was a burning issue 
Pierce reminded everyone that Adams made these remarks to “express contrast 
with the construction of such works by the legislation of the States and by private 
enterprise.”118  Pierce provided some figures. He declared that more than 17,000 
miles of roads and 5,000 miles of canals at a cost of $600 million had been 
undertaken by the states and the private sector. If the federal government had 
assumed control of these projects, it would have cost, by Pierce estimate, $900 
million. Again, with a backhand to Quincy Adams, Pierce said that more than 
200,000 had been employed in these projects and they represented more than a 
million “souls” in terms of household represented.

In view of all this, it is not easy to estimate the disastrous 
consequences which must have resulted from such extended local 
improvements being undertaken by the General Government. State 
legislation upon this subject would have been suspended and private 
enterprise paralyzed, while applications for appropriations would have 
perverted the legislation of Congress, exhausted the nation al 
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118Pierce's Second Veto Message, 30 December 1854. Available on-line at http://www.presidency.ucsb.edu/
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Treasury, and left the people burdened with a heavy public debt, 
beyond the capacity of generations to discharge.

In his 7,500-word message (after the fact) Pierce sought to demolish every 
argument the proponents had used in the designing and advancing their river and 
harbor bills. Even where the federal government actually owned the property, 
Pierce argued that repair and maintenance were necessary from the viewpoint of 
safety but the question remained, did the government have the power to purchase 
such sites? Pierce reminded his readers or listeners that until 1824, even federal 
appropriations for such things as lighthouses and buoys were supposed to be 
limited to one year (for the actual construction and placement) after which the cost 
would revert to the states. That was changed without any change in the 
Constitution.

In accordance with long-established legislative usage, Congress may 
construct light-houses and beacons and provide, as it does, other 
means to prevent shipwrecks on the coasts of the United States. But 
the General Government can not go beyond this and make 
improvements of rivers and harbors of the nature and to the degree of 
all the provisions of the bill of the last session of Congress.

Even though past presidents, like Jackson, approved of river and harbors 
improvement and Polk approved lighthouse and buoy improvement, the question 
as to federal authority remained fuzzy. The power of the federal government over 
foreign commerce was not in dispute, but how far that power extended was. A 
large, comprehensive bill like HR-392 can be full of constitutional and financial 
mischief that stretches the tenuous bonds between individuals and their 
government and between governments themselves. Therefore, if the aim was to use 
proper federal authority to fund waterway improvement, he recommended the 
following course:

There is another measure of precaution in regard to such 
appropriations which seems to me to be worthy of the consideration of 
Congress. It is to make appropriation for every work in a separate bill, 
so that each one shall stand on its own independent merits, and if it 
pass shall do so under circumstances of legislative scrutiny entitling it 
to be regarded as of general interest and a proper subject of charge on 
the Treasury of the Union.
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This would be the last attempt to pass a comprehensive river and harbor bill, and 
following Pierce's recommendation individual bills to fund specific river and 
harbor projects were introduced in subsequent Congresses many of which were 
extensions of projects included in HR-282 (and in vetoed HR-392). All but a 
handful were tabled, and most of those that passed were vetoed by Pierce.119 
Money was appropriated for work on the Savannah Harbor (with the endorsement 
of the military) and on the Des Moines rapids in the Mississippi River, although the 
Des Moines bill was vetoed and then passed over the presidential veto.120 Some 
additional money was appropriated for territorial and military infrastructure, for 
postal and customs facilities and for repairs in the Capital itself, but the amounts 
were small, especially in the latter half of the decade when, for reasons discussed 
earlier, the federal treasury slipped into the red.121

By implication, perhaps even more directly than that, Pierce's Second Veto 
Message underscored the point that federally-funded and -managed internal-
improvements plans were not needed. After years and years of debating, almost to 
the point of tearing the nation apart, and voting on dozens of proposals and 
hundreds of amendment, the infrastructure was being built out mainly through 
efforts of state and/or local governments, private companies and joint ventures by 
the two sectors. With respect to roads, canals and rails the build-out had added 
facilities, linked regions and reduced costs. At the same time some areas were 
underserved but lacked resources or prospects to attract funding to induce 
development. But rivers and harbors posed an additional problem in that they often 
had a nebulous standing within a state or an area because of the lack of clarity on 
how vast the interstate-commerce authority of the federal government was. States 
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119Pierce's Second Veto Message, 30 December 1854. Available on-line at http://www.presidency.ucsb.edu/
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22 May 1856, St Mary's River (MI) dredging; 11 August 1856, Des Moines rapids, Mississippi River; 14 August 
1856, Patapsco River and Baltimore Harbor (MD); For a listing of the bills see Journals of the House from the 33rd 
Congress through the 36th Congress. The vote on overriding the veto can be found in Journal of the House, 2nd 
Session,  33rd Congress, 7 December 1854, 49-50. Votes over the Savannah River and the Des Moines rapids best 
followed in the Journal of the House, 1st Session, 34th Congress, 1854-1856. Available on-line at http://
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120See HR-12 and HR-261, Bills and Resolutions, 1st Session, 34th Congress (1854-1856). Available on-line at http://
memory.loc.gov/ammem/amlaw/lwhbsb.html.

121One way to follow such legislation is to examine the lists of House and Senate bills and the actions taken in the 
Indices of the Journals of the House and the Senate. The pages for the actions taken are given, and from those pages 
it is possible to determine dates and with those dates then refer to the Congressional Globe, which kept a more 
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debate and vote in the second session of any Congress, but if it failed to pass in that Congress, it had to be 
reintroduced in the next Congress. That was clearly happening. Bills for specific projects were introduced,  tabled 
and reintroduced in subsequent Congresses. Lighthouse bills were: HR-362, 32nd Congress; HR-351, 33rd Congress; 
HR-451, 34th Congress; HR-550, 35th Congress. Available on-line at http://memory.loc.gov/ammem/amlaw/
lwhbsb.html.
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on the Ohio River, for example, were reluctant to undertake projects paid for by 
their citizens that would benefit citizens of another state. Private investors faced 
even greater risks. If statistics and incidents, cited by businesses and citizens can 
be trusted, the degradation of the waterways before the 1852 appropriations was 
causing serious commercial losses plus endangering individual travel. In Pierce's 
mind, these should be handled by very specific requests for federal funding that 
should not be continuing. In the half century that the national government had 
struggled with internal improvements, comprehensive national plans had been 
scuttled, followed by sizable funding packages, limited to rivers and harbors, only 
to be abandoned in favor of a single-project funding approach that more or less 
reduced the national government to modest or no role. Other general infrastructure 
projects - military hospitals and roads, lighthouses and buoys, repairs and 
maintenance of federal properties and postal and customs facilities – continued but 
the amount of money involved on an annual basis was small compared to the 
amounts in transportation bills like rivers and harbors.

Nonetheless, if the nation's investment in infrastructure through private and public 
efforts had reached the hundreds of millions cited by Pierce, the role of the national 
government with its few tens of millions of dollars was indeed a modest 
contribution. Again Wallis and Weingast attempt to explain this this reliance on 
local rather than national initiatives with a formula. They claim at the outset of 
their essay, “Federal Impotence”, that the larger role assumed by the states is a 
puzzle that needs to be resolved. Their assumption, it would appear, was that it 
should not have happened this way. Or it may have happened a different way, if the 
Constitution had not created a strong federal system that somehow 
“disincentivized” (national) public figures from exercising political power. Given 
the rhetorical battles and political fisticuffs from the outset of the new nation, one 
might also assume that it happened in a way that could be predicted or expected. In 
many quarters and among many individuals the greatest threat to personal liberty 
and republican government was ever more likely to arise from central authority 
than from other political entities. The nationalist cause was often smartly laid out 
in the writings and speeches of its proponents, but a national attachment across the 
citizenry was slow to evolve. Some remarkable political personalities tried to 
change that perception in favor of a positive linkage between government and 
citizen. They failed for the most part. It did not help that debates about greater 
federal consolidation or national purpose became part of the context in which a 
more troubling debate was taking place: the idea that the union could be dissolved 
rather than the union had to be preserved unless certain preconditions were met. 
The disgrace that accompanied the Kentucky and Virginia Resolutions or the 
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Hartford Convention had transformed itself into a political resistance, dangerous 
but necessary to stop the encroachment on certain liberties.

In 1817 Calhoun presented a clear-eyed approach. Arguing from the proposition 
that national unity could not be achieved or defended (as shown in the just-ended 
war) without a transportation system that linked regions that were separated by 
thousands of miles, he tailored legislation that committed funds earned from the 
federal government's ownership of stock in the Second Bank of the United States 
to national rather than local internal improvements: roads, for example, that 
extended from the northern most cities to the southern most cities, or eastern to the 
western. These projects were to be determined annually by Congress with little or 
no input from the states in order to avoid diverting money for local projects. This 
would not prevent states or municipalities from expanding their own local 
transportation systems in conjunction with a national plan. He expected Congress, 
operating within a larger framework, to do what other political entities would not 
do with tax dollars – develop a broadly-conceived network to move goods and 
citizens. To the modern mind this may make perfect sense; to the nineteenth-
century American mind it raised troubling questions, all of which came to bear on 
the bill itself. By the time the Congress had finished amending the bill it had 
morphed into a bill that violated Calhoun's central premise. Calhoun signed on 
anyway, although throughout the debate he made an argued against most of the 
amendments that were proposed. Madison was not much more enthusiastic than 
Jefferson had been in assigning the national government such tasks without 
specific constitutional authority, and the bill passed by the Congress, loaded as it 
was with specific local projects and dubious state mandates, was easy for Madison, 
not as strict a constructionist as many in his party, to veto. A bill like Calhoun's 
original bill never had much of a chance until the citizens developed a stronger 
commitment to the nation as a political entity, a process that was a long time in 
coming. There was a mixed message in the evolving debate over internal 
improvements. The need existed, but how it should be accomplished raised issues 
about the exercise of authority. And forty years later, as Pierce's Veto Message 
proclaimed, the matter of improving transportation got done without invoking a 
dangerous and unhealthy extension of federal power. In the end most states 
borrowed money by selling bonds that few states prepared themselves to manage 
and redeem.
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LEGISLATING POPULAR SOVEREIGNTY

The politics of development was soon overshadowed by the politics of slavery. 
Development did not stop as the political crisis intensified, but it had been 
privatized in the sense that governments were less inclined to initiate, fund and 
direct public works. The sectional schism was riled rather than assuaged by the 
Great Compromise that Henry Clay hoped would allow the nation to settle on a 
permanent solution. A component of the Compromise itself, amending and 
enforcing the Fugitive Slave Act, ignited angry public demonstrations when 
Southern agents and federal marshals or the hated bounty hunters entered northern 
cities in pursuit of fugitives. Even though the Constitution itself provided for legal 
recovery of lost property, the idea was repugnant to some Northerners, and more so 
because the amended act was criticized as allowing harsher treatment of fugitive 
than the original act. Moderate Democrats both North and South supported the 
tougher Fugitive Slave Act, even though they knew the risk because they wanted 
the Compromise to succeed. The original Fugitive Slave Act had sparked passage 
in some northern states personal-liberty laws that more or less instructed local 
officials to refuse to participate in the enforcement of the federal law. But, in 1842 
the Supreme Court under Chief Justice, Roger B Taney declared the laws 
unconstitutional. The next round of liberty laws simply requested that state and 
local officials ignore the federal law, that do nothing to help those operating under 
the federal law. By their very name, personal-liberty laws reflected the bedrock of 
the American experience. One could postulate that America began out of a force to 
declare the supremacy of personal liberty and to allow no threat to or retreat from 
that supremacy. From that position it was possible to argue that not even 
constitutions or the statutes enacted to execute the powers granted under 
constitutions could ever trump the most basic human possession. Even more 
telling, since certain social conditions, such as slavery, absolutely canceled the 
most fundamental of all human endowments – liberty – then the charters and 
statutes that were used to defend the illogical, irrational and illegal entrapment of 
personal liberty became null and void. Acquiescence to slavery and other forms of 
servitude in the name of obedience to charters and statutes denied validity to the 
laws themselves and to the institutions that operated by them. The implications of a 
stand against the laws and institutions that denied human freedon had long 
bedeviled the theorists and practitioners of a state of liberty.

Harriet Beecher Stowe had already achieved fame when she agreed in 1852 to 
write a Liberty Tract [#1] entitled Two Alters; or Two Pictures in One. The alter of 
liberty entailed a contrast between the sacrifice in 1776 and 1850. The colonial 
fought against tyranny and won his freedom, and the former slave fought for his 
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freedom and won re-enslavement. The scene, written by Stowe, was of a “colored” 
family enjoying the luxury of an oyster dinner, paid for by hard-earned wages of 
the father, followed by the door of the house being broken through by two men:

One of them advancing, laid his hand on the father’s shoulder. This is 
the fellow,” said he.

“You are arrested in the name of the United States,” said the other.

“Gentlemen, what is this,” said the poor man, trembling.

“Are you not property of Mr B., of Georgia,” said the officer.

“Gentlemen, I’ve been a free, hard-working man, for these ten years.”

“Yes, but you are arrested on a suit of Mr B., as his slave.”

….

It was a crowded court-room, the man stood there to be tried – for the 
life? – no, but for the life of life – for liberty!

….

The poor man’s anxious eyes follow vainly the busy course of affairs, 
from which he dimly learns that he is to be sacrificed – on the alter of 
the Union; [sacrifice for him and his family] are, in the eyes of those 
well-informed men, only the bleat of a sacrifice bound to the horns of 
thee glorious American alter!....122

The story will continue with the re-enslaved being sold at auction – Stowe wrote 
“truly American spectacle, – the sale of a man!” And equally amazing was that the 
purchaser would have to provide a bond that he would never take this man to a free 
state. Such a bond was provided and the sale completed. So much for personal 
liberty.123
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The year 1852 was a presidential election year. The Democrats were not totally 
united but more so than the Whigs, who in the aftermath of this election dissolve as 
a political force in mid-nineteenth-century politics. There were certainly disruptive 
elements within the Democratic ranks. Southerners in the tradition of Calhoun 
wanted guarantees for protection of slavery, which the majority of the Party was 
unprepared to grant. And northerners/westerners wanted prohibitions on extension 
of slavery, which the majority was also unprepared to grant. But what might be 
described as the center of the Party was prepared to avoid policies that threatened 
the status quo. While wings of the Democratic Party wanted more than the center 
was willing to grant, the center found itself increasing wedded to a national policy 
of not interfering with the institution of slavery. The Constitution never used the 
word slavery, and except for three sections that dealt indirectly with the condition 
of enslavement, the Constitution provided little guidance on how the nation should 
view slavery or what it could or could not do about slavery. By the middle of the 
nineteenth century, as the dissension over expansion of slavery intensified, the 
notion emerged that by ignoring the question of slavery the framers had intended to 
leave it in the hands of local authorities and citizens to decide and control. That the 
“popular will” could best determine the course of action within the body politic 
had its origins in the seventeenth- and eighteenth-century political writers. 
Americans certainly understood the idea and practice of popular will, but whether 
or not the framers intended that slavery should be managed under a concept of 
local popular will was not so clear. It had never been enunciated as official policy 
but came to be recognized and advocated as such. Senator Stephen Douglas (D-IL) 
became one of the strongest advocates of this approach, although he was not the 
first. Lewis Cass, the titular head of the Democratic Party, had long argued for a 
popular sovereignty as the bedrock of American constitutional theory. By the time 
he came to the Senate the idea had been pushed to the point that it was the intent of 
the Founding Fathers when they refused to address the future of slavery to exclude 
it from the national arena. By doing so, they signaled what many Americans 
believed that slavery should not be allowed to become a national controversy but 
should remain a local matter even in its extension, although did recognize that 
certain legal precedents such as the Missouri Line had to be observed. He had 
opposed the compromise of 1850 on the grounds that it was unnecessary but had 
ended his opposition when he realized that Henry Clay had laid out an approach 
that had the potential to overcome certain objections that his plan could not. But 
the Compromise’s failure to quiet the political unrest that was gaining momentum 
in certain regions especially with hot-button issues like fugitives caused some 
Democrats to take up more enthusiastically Douglas’s idea of local authorities 
making determinations about the future of slavery within the established laws and 
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precedents, a form of popular sovereignty, first advanced by Cass, was preferable 
to further splitting the nation by trying to forge a national solution.

Although the Democrats came away from their Baltimore Convention more or less 
united, the nominating process did not lack for fireworks. At the outset four 
candidates were in the running with Senator Lewis Cass (D-MI), a former nominee 
at the top of the list through the first 20 ballots followed by Senator James 
Buchanan (D-PA), former Senator (plus Secretary of War and of State) William 
Macy (D-NY) and Douglas. There were also numerous favorite-son candidates. It 
was back and forth between Cass and Buchanan for the next 20 ballots with 
Douglas also showing more strength. On the 35th ballot Franklin Pierce, a former 
Governor of and Senator from New Hampshire, entered the fray as a compromise 
candidate or dark horse (as James K. Polk had been in 1844), endorsed by Virginia 
delegation. Because of sympathy for the South and lack of support in the North, 
Buchanan withdrew but endorsed Pierce who was nominated unanimously on the 
49th ballot. For his withdrawal Buchanan got to choose the Vice-Presidential 
nominee, who, as most knew, would be a southerner Senator, William King (D-
AL). Neither Cass nor Douglas (who was married to a southern woman and had 
inherited property, more or less his main residence, in North Carolina) was trusted 
in the South. While local control was paramount in managing the institution of 
slavery in the South, it was backed by state governments committed to the 
protection and continuation of slavery. Southerners did not like the option of voters 
choosing since they could choose not to permit slavery. Both Cass and Douglas, 
long bedeviled by Southern objections, had repeatedly responded that unless local 
communities or the general electorate supported slavery it could not survive no 
matter how much local and state government tried to defend it.

What was Pierce’s position that could allow the South to endorse him? The shorter 
than usual Democratic Platform of about 1,350 words made the case for the 
election of Pierce and King. The first resolution was something of a zinger.

Resolved, That we regard this as a distinctive feature of our political 
creed, which we are proud to maintain before the world as the great 
moral element in a form of government springing from and upheld by 
the popular will; and we contrast it with the creed and practice of 
federalism, under whatever name or form, which seeks to palsy the 
will of the constituent, and which conceives no imposture too 
monstrous for the popular credulity.
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The framers had not actually created a standard federal system. Technically, a 
federal system was created from the top down and a confederate system from the 
bottom up. Neither had happened in America. Since the states were already in 
existence with certain powers derived from the people when the national 
government was ratified, they could not have been created by the national 
government. On the other hand, the states had not on their own created a national 
government but coexisted with a new national government that the same people 
had also established. It was a source of much political confusion as to whether 
Americas had a federation or confederation, but the truth was it was a hybrid. In 
many quarters down to the Civil War, especially in Congressional debates, 
Confederacy was still the preferred term, but using it did not necessarily make it 
so. From the extant records of the Constitutional Convention, the attendees, most 
of whom favored a stronger national government were interested in curtailing the 
powers of the states in order to set in place a national government that could 
function independently of the states. It was a dual but separate transfer in order to 
prevent states from assuming the ultimate supremacy in legislating, as had 
occurred under the Articles of Confederation. Confederacy did not appear in the 
Democratic Platform, but in attacking federalism, Democrats were juxtaposing a 
national sovereign government in terms of state sovereign governments. A 
federalism in which national sovereignty trumped state sovereignty was the work 
of Alexander Hamilton and in a more limited fashion of Henry Clay. By extension 
the Whig Party was simply a recreation of the Federalist Party on the grounds that 
it had shown itself willing to undermine state sovereignty in order to advance 
national consolidation. That federalism as practiced by Whigs and their 
predecessors would diminish state authority and therefore threaten individual 
liberty had come to dominate the thinking of many Democrats, especially in the 
South but not exclusive to the South. In the end the debate concerned how much 
power the federal government had and how far state governments could go in 
denying federal authority. Although the context was different, this was essentially 
the debate when Jefferson and Madison wrote their Kentucky and Virginia 
Resolutions. In 1852 the Democrats, once again, set themselves apart from the 
federalizing, consolidating policies of their opponents even though some 
Democrats past and present accepted in broad terms that nation had a federal 
system that was different from the Confederacy that it replaced. The 1852 platform 
fully intended to make federalism pejorative.

The second resolution assured Americans that the Democrats would never 
succumb to the errors of the federalists. Therefore, they promised to support a 
limited federal government by strictly construing the Constitution; the Constitution 
did not endow the national government with the power to initiate a general system 
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of internal improvements; nor did it authorize the national government to assume 
the debts contracted for improvements by states; the Constitution did not permit 
the federal government to favor one industry or one region over any other and that 
every industry and section had the right to demand equality in treatment and 
protection by the federal government; each branch of the government must practice 
the “most rigid economy in conducting...public affairs, and...no more revenue 
ought to be raised than...required to defray the necessary expenses of the 
government, and for the gradual but certain extinction of the public debt”; no 
national bank that would undermine republican principles, erode personal liberty 
and was “calculated to place the business of the country within the control of a 
concentrated money power”; continued separation of public deposits from banking 
system (through Independent Treasury); “liberal principles embodied by Jefferson 
in the Declaration of Independence, and sanctioned in the constitution, which make 
ours the land of liberty and the asylum of the oppressed of every nation, have ever 
been cardinal principles in the democratic faith” and no attempt should be made to 
abridge them; and Congress has no power “to interfere with or control the domestic 
institutions of the several States...that such States are the sole and proper judges of 
everything appertaining to their own affairs not prohibited by the constitution...that 
all efforts of the abolitionists or others made to induce Congress to interfere with 
questions of slavery...are calculated to lead to the most alarming and dangerous 
consequences.

These were followed by a series of resolutions, which declared the Party’s intent to 
enforce the Fugitive Slave Act, to resist any and all agitation in Congress or out of 
Congress concerning slavery, to use money from land sales as it was 
constitutionally intended and not for distribution among states, to oppose any effort 
to change the President’s veto power, to reassert the principles laid down by 
Jefferson and Madison in the Kentucky and Virginia Resolutions, to declare the the 
War with Mexico was just and necessary and deem all who supported the war as 
true patriots and to remain the Party of the People by defending the Constitution 
against those who would use it to create monopolies and privileges to benefit the 
few and penalize the many.124 If there were any doubt that the Democratic Party at 
this crucial juncture was to abandon the principles of limited and frugal 
government, strict construction, state sovereignty over internal affairs and above all 
the continuation of slavery, the Platform of 1852 could not be much clearer about 
the folly of such an idea.
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Several weeks after the Democratic Convention, the Whigs with deeper divisions 
between the northern and southern wings had to cast 53 ballots before nominating 
Winfield Scott with Party Platform was half the length of the Democratic Platform, 
about 650 words. It appeared on 17 June, two and a half weeks after the 
Democratic convention had ended. The Democratic had used the phrase “liberal 
principles” with reference to the Declaration of Independence and the Constitution, 
and the Whigs drew an important distinction in the opening paragraph of the 
Platform : “...firmly adhering to the great conservative principles by which they 
[the Whigs] are controlled and governed, and now as ever relying upon the 
intelligence of the American people, with an abiding confidence in their capacity 
for self-government, and their devotion to the Constitution and the Union” they put 
forward their goals. Self-government was a fundamental precept shared across the 
political spectrum, but self-government existed in an individual sense and in a 
collective sense125. By the 1850s, as the terms liberal and conservative were used 
with increasing frequency, Democrats were liberals and Whigs as conservatives 
(Webster had resisted using conservative during the Harrison/Tyler 
Administrations). What they boiled down to was that liberals feared too much 
government and conservatives too little. For Whigs (who subscribed to the 1852 
Platform) the principle of self-government was best fulfilled by identifying with 
Union that was born out of the Constitution. Collective self-rule rather than 
individual self-rule drove Whig ideology. Then came the problem of defining 
exactly how Whigs with a southern wing would address the prickly issues that any 
theory of governing had to explain.

In the first plank the Whigs declared that the federal government is “of a limited 
character” and can only exercise the powers expressly granted “and such as may be 
necessary and proper for carrying the granted powers into full execution....” And, 
of course, as must be stated, “all powers not granted or necessarily implied are 
expressly reserved to the States respectively and to the people.” Implied powers 
existed and may be executed in order for the national government under the 
Constitution to perform its duties. The next plank tried to assure states that their 
sphere would be “held secure”, but also coupled with that was the assertion that 
“the General Government [be] sustained on its constitutional powers....” Above all, 
“the Union should be revered and watched over as the palladium of our liberties.” 
Individual liberty was more likely to be preserved by maintaining the strength of 
the Union and not by diminishing it. The third plank, by citing Washington’s 
Farewell Address against entangling alliances, urged that the nation as a republic 
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teach its principles by example and not impose them by force. Further, as the 
fourth plank stated, obeying their own laws and treaties was the example that 
America should set before the world. In the fifth and sixth planks the Whigs 
opposed direct taxes but approved of raising revenues through tariff duties, even if 
such a policy “requires a just discrimination, whereby suitable encouragement may 
be afforded to American industry, equally to all classes, and to all parts of the 
country”; and further, since the Constitution invested the Congress with the power 
to repair harbors and rivers to improve navigation and enhance defense such 
appropriations should be granted when necessary. In the seventh plank the Whigs 
returned to relations between the general government and the states with the 
declaration that they “ought to be regarded alike with a cordial, habitual and 
immovable attachment. Respect for the authority of each and acquiescence in the 
just constitutional measures of each, are duties required by the plainest 
considerations of national, state, and individual welfare.” Finally, the Platform 
closed with a reference to the Fugitive Slave Act passed by the 31st Congress: the 
Whig Party would acquiesce to the enforcement of the law until such time as the 
law were revised both to guard against evasion of the law as well as abuse of the 
power. But Whigs also made clear that they would “deprecate all further agitation 
of the question thus settled, as dangerous to our peace; and will discountenance all 
efforts to continue or renew such agitation whenever, wherever, or however the 
attempt may be made....” Deprecate means to urge against, to express disapproval, 
to belittle action, but it does not say what defenders of the Fugitive Slave Act 
wanted – prosecution of those who interfered with act of returning fugitives. The 
delegates voted unanimously in support of the platform except for the acquiescence 
clause relating to the Fugitive Slave Act, which many of the nominee’s supporters 
disapproved of.126 That plank will remain troublesome.

Reading through the platforms in light of the events that had just preceded their 
approval and the events that would follow, the Democrats may have had an easier 
time explaining where they stood. There was a national government in their world 
but rendering it less powerful and intrusive to protect local and individual authority 
was a less complicated argument than to try to explain how national and local 
authority could work in harmony for the good of the nation, especially since the 
time of Jefferson central authority was far more potentially threatening than local 
authority. It would appear that such was the case in election of 1852. Pierce and the 
Democratic Party trounced Scott and the Whigs. Pierce won 27 of the 31 states, 
and the Democratic majority in Congress increased as well. Of the 62 Senate seats 
Democrats held 36, Whigs 22 and Free-Soilers 2 (with 2 vacancies). On the House 
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side with 232 seats, 158 were held by Democrats, 71 by Whigs, 3 by Free-Soilers 
and 2 by Independents. Despite the ideological differences laid out in the 
platforms, the campaigns consisted largely of personal attacks. Scott, a native of 
New Jersey, had a long and mostly illustrious military career, considered among 
the ablest generals and strategists in American history by some military historians. 
His war experiences spanned from the War of 1812 to the Civil War. Able generals 
do not necessarily make able politicians. Known as “Old Fuss and Feathers” 
because of his devotion to protocol and dress, he said little that allayed the fears of 
southern pro-slavery or northern anti-slavery Whigs, some of whom at least turned 
to the Democratic Party on the assumption (in retrospect mistaken) that it was 
better prepared than the Whigs to assume national leadership. Pierce, who had 
served as a Brigadier-General under Scott’s command during the War with Mexico 
and briefly in the House and Senate, had quit public life for a highly successful law 
practice in New Hampshire, when he was tapped for the nomination. Unlike Scott, 
who may have been uncomfortable with his Party’s Platform, Pierce was entirely 
comfortable with the Democratic Platform. He was known as a “doughface”, a 
northerner with southern sympathies.127  Both candidates had public 
embarrassments to deal with: Scott had been investigated for misconduct, although 
charges were dropped (after which Congress added more honors to his long list) 
and Pierce was characterized as unqualified (in addition to his lack of experience) 
because of a fainting episode he had while commanding his troops. Beyond the 
flaws of the candidates themselves, the anti-nativism of the Whig Platform, aimed 
mainly at the rising Catholic population, may have indirectly helped the Democrats 
whose Platform specifically welcomed immigrants, a portion of whom had become 
citizens and voters. In the final analysis, however, many voters, it would appear, 
simply stayed home. The percentage of voting-age citizens who cast ballots fell 
below 70 percent for the first time since 1840, and it would remain the lowest 
percentage between 1840 and 1904. Scott carried four states – Vermont, 
Massachusetts, Kentucky and Tennessee – for an electoral vote total of 14 percent 
(42) and a popular-vote total of 44 percent (1.4 million). Pierce won 86 percent of 
the electoral votes (254) but only 51 percent of the popular vote (1.6 million). Prior 
to the election of 1848 Whigs and Democrats had squared off on how the deal with 
the nation’s problems. In ‘48 and again in ‘52, as the problems had worsened most 
of the debating had to do with personality quirks and faults. A segment of the 
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American population may well have wanted a debate about how the nation was to 
resolve its divisions. That was hardly the debate they got.

Election historians have puzzled over the course taken in the decade before the 
Civil War. The preeminent Whig-Party historian, Michael Holt, in his finely-honed 
essay on the coming of the Civil War (The Fate of  Their Country) laid out the 
dilemma that the Whigs faced. He notes that most fugitive-slave cases were 
handled peacefully, although a few high-profile cases made headlines. Obedience 
to the law appeared to be the predominate attitude even among those who reviled 
the law. Since the passage of the Great Compromise, northern Whigs, to protect 
themselves in state and local elections, had urged revision or repeal of the Fugitive 
Slave Act and had offered criticism of other features of the Compromise that they 
regarded as favoring the pro-slavery element. Democrats took note of their change 
of heart and touted the merits of Clay’s clairvoyance, even though many 
Democrats had opposed the original bill. Disunionist voices were stronger among 
Democrats than Whigs, but the Democrats wasted no time in characterizing Whigs 
who called for modifications as undermining the stability of the Union to save their 
own political base. Holt notes that “Anti-administration (Fillmore), anti-
compromise Whigs usually won...intra-party battles, but then lost election to pro-
compromise Democratic candidates because pro-compromise Whigs refused to 
vote for them.” As the presidential election grew closer, anti-compromise Whigs 
united in an effort to block both Fillmore and Webster from securing the 
nomination and put forward their own candidate, Scott.128 By 1852, according to 
Holt, both parties, but the Whigs in particular, determined that the risk of running 
against the Compromise was too great. As noted above, the Democrats went 
further than the Whigs in proclaiming that debating slavery in the Congress was 
once again forbidden (as it had been under the Gag Rule). Not all Whigs such as 
Horace Greeley (long-time editor of the New York Tribune) became Compromise 
supporters. The pattern in both the Whig and Democratic Parties had been to tailor 
the message for the region or the constituency, but with their 1852 platforms 
endorsing the Compromise that was no longer possible. That hurt the Whigs more 
than the Democrats, argues Holt, because the Whigs entered their convention 
lacking unity and exited their convention with a fragile consensus. Scott was not 
trusted in the South, and the prospects of losing all the southern states was grim 
reality. Even their customary stance to promote economic development by 
constructive governmental programs had less appeal because the economy, having 
recovered, was marching ahead without governmental assistance that had 
characterized the pre-Panic years. In Holt’s words, the Whigs could gain little 
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traction from the pronouncements and programs that had served them well in 
earlier elections. Holt also notes the drop in voter participation and ascribed it to a 
“Whig abstention” at the polls, a larger than ever increase in voting among 
immigrants and a general apathy toward the candidates and the platform by the 
electorate. Whigs, argues Holt, tried to latch onto state issues, such as prohibition 
that had passed in Maine in 1851,in order to defame Pierce’s character – ‘“the hero 
of many a well-fought bottle”’ – but being a state rather than a national issue, it had 
little resonance in the national presidential campaign. Americans had other choices 
in the 1852 Elections. Northerners, if concerned about the slavery question, could 
vote for Free-Soil candidates. They didn’t. Southerners, if concerned that their 
rights had been sold out by the Compromise, could vote for the Southern Rights 
Party. They didn’t either. Holt concludes, to end his chapter on the 1852 Election, 
that the voting patterns suggests that Americans had heard enough about 
compromises and fugitives, and that the vote for Democrats was a vote the status 
quo. The Whigs, if elected, were viewed, correctly or incorrectly, as causing more 
discord than the Democrats. Beholden as the Democrats were to the ideal of 
“letting it be” worked to their advantage in time when the political discourse had 
turned raw.129

The disarray in the “Second Party System” may not be fully understood or 
appreciated in the context of platforms and nominees, nor strictly in terms of the 
1852 Election. Holt himself offers a broader perspective in his study of party 
development from Jackson to Lincoln. “Crucial to the downfall of the Whig party 
was a widespread revolt against the political system in the 1850s that culminated in 
the Know Nothing movement.”130 Fighting against the political system was time-
honored in America. After all, the political-party, even if it professed the right 
political principles, was not to be trusted any more than any other institution. That 
had been the message since the Jeffersonians, who had successfully mounted the 
first opposition political party to oust the Federalists. What mattered to those who 
took self-rule seriously were the principles by which a civil society was to 
function. Political parties no less than chartered corporations or privileged elites 
could lose their way by misconstruing the use of power or misrepresenting the 
mandate of the electorate in order to protect themselves. As the nation had grown 
and developed, it was much harder to agree on what the basic principles were 
across a more diverse political spectrum, but the point is that political parties and 
the political culture that they nourished were not beyond attack and rejection. 
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Corruptibility of the political system was an oft-heard theme, and yet just exactly 
what was corrupt and how it might be corrected was never clear, except to throw 
the rascals out. It may be inherent to political party systems that they are slow to 
take note of changing attitudes within the electorate and may be resistant to 
accommodating such changes once they were noticed. In trying to counter 
discontent, Democrats retreated to a familiar political stance of blaming too much 
government and thereby chose correctives that would limit government. This was 
almost always directed at the national government rather than state governments. 
For the Whigs, by and large, whatever the source of corruptibility, limiting 
government would probably make it worse. It was decentralization and atomization 
within the social order that had to be addressed. Freeing local authorities from 
constraints that served the general good, encouraged misbehavior that could only 
be countered by strengthening, not weakening the national government. So, was 
the political system suffering too much corruption because of too little government 
or too much government? Besides having deeper divisions within the Party over 
slavery, Whigs were identified with a point of view on government that ran against 
the tide of opinion that government itself was the problem. How many Americans 
actually felt that way, I do not know or does anyone else. How many Americans 
espoused anti-corruption themes based on views about too-much or too-little 
government, I cannot nor can anyone else document. Scholars of elections in the 
1850s see voting trends that suggest that third parties arose out of a sense of 
incompetence or indifference on the part of politicians to address the deteriorating 
social and political conditions. Holt describes it in this manner: “Complaints about 
the unresponsiveness of government, the unrepresentativeness of the party 
leadership, the self-interestedness of politicians and the evil of parties themselves 
have been endemic in American history.” The rise of the People's Party in San 
Francisco in 1856 was an example. They drove out the Democrats and ruled the 
city for the next decade.131 The interplay between local and national politics can be 
hard to pin down and may be motivated by local issues unrelated to national 
politics. At the same time that San Franciscans were ousting Democrats in city 
government, California Democrats were voting for the Democrat over the 
Republican who was a resident of California.

If Americans were using the ballot box to express some deep-seated displeasure 
over the political party system, Whigs were in deeper trouble than Democrats. The 
1852 Platform illustrated how difficult it was to balance the contending forces. On 
top of all that was the Union itself. Whigs were more openly and publicly 
committed to preserving and bolstering then Union. To do so was to risk further 
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agitating the secessionist elements. Both major parties could be vilified by the anti-
corruptionists, and both parties could be challenged by third parties that equated 
corruption with specific issues like unrestricted immigrations, in particular 
Catholic immigration, by the Know-Nothings, but in the end the Whigs had a 
tougher row to hoe. There ambivalence on immigration was illustrative of that. De 
Tocqueville observed that American society demanded a degree of conformity to 
reinforce the egalitarian ideal in which the majority of Americans wanted to 
believe.The question had been raised before in different circumstances. 
Immigration had proceeded for decades without much concern on the grounds that 
the newcomers could adapt to the new political calculus. But Catholics represented 
a departure from that norm. That had always been the risk within the American 
political complex. Could they make it as Americans? Democrats may have had 
similar concerns, but they could be moderated to the degree that newcomers, 
whatever their prior experiences, could flourish under a system that encouraged 
individual pursuits.

The paradoxes in the governing system that had evolved were rampant. If the 
slaveholder and only the slaveholder knew what was best for managing slavery, 
then why couldn’t the antislavery advocate argue that he knew what was best for 
advancing freedom? How do the two acting independently ever find 
accommodation? Freedom was linked to the pursuit of the individual, and those 
pursuits could be at war with each other. Counting on the capacity of the individual 
to know best did not advance a solution but compounded the problem. The 
foundations must be shattered; they could not be simply repaired. William Lloyd 
Garrison had laid down that marker two decades earlier. The Abolitionists had 
survived the scorn and mockery of a majority that did not yet believe in an assault 
on slavery. And even as the assault became more visible the radical approach was 
decried. In a speech before the Anti-Slavery Society of Massachusetts in 1853, 
Wendell Phillips, one of the great orators, a Boston Brahmin, stoutly defended 
Garrison, Abolition and the tactics: “That we have denounced and rebuked with 
unsparing fidelity will not be denied. Have we not also addressed ourselves to that 
other duty...due discretion and fair sagacity in endeavoring to promote our cause?” 
Many would disagree, even as late as the mid-1850s, but Phillips contended that 
time was on the side of those who had long been reviled. He pointed out the nation 
had opponents of slavery, like the Free-Soilers, who continued to walk apart form 
the Abolitionists even though they were following a path pioneered originally by 
the Abolitionists. Anti-slavery advocates may hate Garrison, but they were 
converted “by simple denunciation” that was Garrison’s voice, pen and manner. 
His rhetoric and strategy served a purpose even as those who share his goals 
accuse him and his allies of being destructive:
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Men listen to discussion of laws and tactics with ominous patience. It 
is when Mr. [Charles] Sumner, in Faneuil Hall, avows his 
determination to disobey the Fugitive Slave Law, and cries out, “I was 
a man before I was a Commissioner,” – when Mr Giddings says of the 
fall of slavery, quoting Adams, “Let it come; if it must come in 
blood...LET IT COME” – that their associates on the platform are sure 
they are wrecking the party – while many a heart beneath beats its 
first pulse of antislavery life....

In Phillips own words “meaning well” was not good enough. The Garrison 
abolitionists after many battles, hard fought over many years, would not slacken 
their effort, even though their potential allies – moderate anti-slavery forces – may 
criticize them as too prone to making trouble, but reflection will reveal that 
“slavery will yield to the most radical treatment....Shall we, then, trust to mere 
politics where even revolution has failed?...Where shall our church organizations 
or parties get strength to attack their great parent and moulder, the Slave Power?'” 
And what did Phillips and his adherents demand? “IMMEDIATE, 
UNCONDITIONAL EMANCIPATION ON THE SOIL.”132

American historians have long disagreed over the role and influence of the radical 
abolitionists. For many years they had, as they often admitted, labored on the 
fringe of the anti-slavery movement because of their uncompromising stand. For a 
time, certainly into the 1840s, even more moderate abolitionists were subject to 
harassment. Presidential candidate James Birney, whose quixotic evolution from 
slaveholder to abolitionist, led him advocate the abolition of slavery but through 
legislative or political means. He edited an anti-slavery newspaper in Cincinnati, 
Ohio, but even his less radical views did not save his business, which mobs set fire 
to twice in the single month of July, 1836.133  In the 1830s Americans feared 
tampering with the institution of slavery. During the 1840s a shift occurred with 
calls for legislating where slavery could be extended. By the 1850s a large segment 
of the American population, perhaps a majority, wanted action on a variety of 
slavery-related question. This is not to say that radical abolition had sweep the 
nation, but rather the mounting outcry against slavery made radical abolition seem 
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less dangerous, threatening and kooky. Lacking agreement on how to to change the 
slavery equation, as slaveholders pushed harder to expand the boundaries, added 
creditability to the abolitionist arguments that ending slavery was the only way to 
end the controversy and save the Republic. Garrisonites were not the only ones 
who were angry about the influence that the pro-slavery forces held over the 
political system. Since both major parties were beholden to slaveholding 
constituencies, they could not respond as readily as the growing opposition to 
slavery demanded. Further evidence of the corruption of the political party system . 
A catalyst was necessary, something greater than fugitive slaves, party 
machinations or nativist fears. The catalyst turned pout to be another territorial 
squabble, the admission of Kansas and Nebraska.

The history of Kansas and Nebraska is well-trod ground. Scores of publications 
have appeared just in the last half century as a part of the explosion in studies of 
the Civil War era. I will make no attempt to survey this huge body of historical and 
literary writing. The Kansas-Nebraska Bill, introduced by Stephen Douglas in 
1854, rewrote the rules regarding territories and slavery beyond what many 
understood to be the Compromise of 1850. Douglas had long favored non-
intervention by the federal government in matters relating to slavery and accepted 
with some modifications the doctrinal position of Lewis Cass and other in the form 
of popular sovereignty. Both Cass and Douglas shared a belief that citizens could 
decide on slavery and should do so in order to keep it out of the national political 
arena where the risk of disorder and disunion were great. Moreover, such was the 
arrangement preferred by the founding fathers. He spoke many times from the 
House and Senate floors that the refusal of the Congress to abide by the precedent 
of keeping the question of slavery out of the Halls of Congress had led to the 
increasing agitation that was putting the nation at risk. The other side of Douglas's 
personality was that what mattered to the average American was economic 
opportunity. The real reason why Kansas and Nebraska had to be organized – it 
was surely not the shortage of land – was to advance the plan for a trans-
continental railroad. The central route favored by Douglas would pass through the 
Territory of Nebraska and would be better served in the eyes of the investors if the 
territory were admitted as a state. By dividing the territory into Kansas and 
Nebraska and applying popular sovereignty Douglas hoped to win approval 
without a fight over slavery by the southerners in Congress. Instead he ignited a 
firestorm.

When the House of Representatives organized in December 1853, after Democrats 
extended their majority, it elected Linn Boyd (D-KY) as Speaker. Immediately 
following the election of the Speaker, it was moved to adopt the rules of the 
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previous 32nd Congress. Daniel Mace (D-IN) offered a series of amendments to the 
rules. He made clear why amendments were needed. Customarily, the House dealt 
with routine matters (correcting the record, receiving petitions and reports, 
establishing agendas) in the morning and then assembled as the Committee of the 
Whole or the Committee of the Whole on the State of the Union at approximately 1 
o’clock to debate bills that were before the House.134  The first amendment 
established a rule that restricted debate in the afternoon sessions to items on the 
House calendar. The second rule change required that once a bill was received 
from a House committee for debate, it shall be referred to either the Committee of 
the Whole or the Committee of the Union, and thereby adding it to the House 
docket, without further debate unless two-thirds of the House voted to take other 
action. In favoring a change in the rules Mace provided some context. The 
amendment, argued Mace, was necessary to continue to allow for wide-arranging 
debates on questions raised in the Annual Messages or in other resolutions but to 
restrict the introduction of matters unrelated to items scheduled for debate. As long 
as the subject was “germane”, the debate could continue in accord with the 
“decorum” of the House. The first part of his amendment did not constitute a new 
rule but rather a clarification of current House rules. The second part, however, 
constituted a more restrictive rule on how to proceed, once a committee reported a 
bill. In the last Congress he described the practice was for a member of a 
committee to report a bill in the morning, speak for an hour on its merits, as 
permitted by House rules, and ask that bill be recommitted to the committee. In 
short, nothing got done. What happened, instead of acting on the committee report, 
was at “the very moment we got into committee, under the latitude of debate, 
which was allowed...the universal practice of all of us was, to stand upon this floor 
and make nothing but Buncombe speeches.”135 He reminded his colleagues that the 
Committee on Public Lands had before it 400 subjects of which only a handful 
were dispose. If a bill was not essential business in the opinion of two-thirds of the 
House, it could vote to remove it from the docket. Every other bill under his new 
rule would be placed on the calendar as reported from the committee “without 
debate” in order to see that the House carries out its mandate. He did not wish to 
demean the behavior of other representative relative to the introduction or 

GOVERNING IMPASSE

108

134As discussed earlier,  the House could meet as the Committee of the Whole or as the Committee of the Whole on 
the State of the Union. The difference between the two was that the latter was mainly devoted to bills arising out of 
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for action by Congress, and the practice in the House was that when any such bill was under consideration by the 
Committee of the Union wide latitude was allowed. Since so much of the Congressional agenda was determined by 
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Union rather than the Committee of the Whole. The looseness of the rules governing such debates,  however, meant 
numerous delays and diversions. Many bills never came to a final vote. The Senate used a different procedure.

135“Buncombe” referred to Buncombe County, NC, whose representative (1817-1823) was Felix Walker who spoke 
simply to heard and published. Term was shortened to “bunkum” and then to “bunk”.



disposition of bills, but he could not see, based on past experiences, how the House 
could meet its constitutional obligations. “There is a class of men who believe that 
no legislation should be had, and for the purposes of that class of men there never 
was a better set of rules adopted than the one for the last session.” Upon the 
introduction of the resolution (and before Mace's remarks) Lewis P Campbell (W-
OH) introduced, as an amendment to Mace’s resolution, the appointment a 
committee to review all House rules.136

There was immediate disagreement with Mace's proposal from the very men he 
had criticized at the end of the speech. Thomas Bayly (D-VA) first spoke in 
opposition. He was particularly concerned about the clarification part of the Mace 
resolution. In this government, he said, the broadest and fullest debate must be 
allowed with a “convenient” but not a “hasty” dispatch of the business of the 
House. Restricting debate to “germane” matters would confine general debate in 
the House to the first eight to ten days after the House convened. Why? Because 
once the President's Message was received, general debate, as can continue 
currently under House rules during the convening of the committee of the Whole 
or of the Union, would be lost. “The House has the power to stop debate whenever 
it is weary of it, and it has been its practice constantly, as soon as they thought 
general debate had proceeded in a reasonable extent under the rule, to stop the 
debate....It is putting a trammel upon us, which it seems to me is inconsistent with 
the spirit of our Government.” Further, Bayly declared, with the Democratic 
majority so large and the Whig presence so diminished it would be unseemly to 
restrict debate at any level and to any degree. Campbell, who had introduced an 
amendment to Mace's resolution, took some offense at Bayly's comments about 
Whigs. He told the majority that they would stand strictly accountable because 
they could legislate without the Whigs. His party stood ready to cooperate with the 
majority in “sweeping away the evils” that had encumbered the proceedings of the 
House, but he issued a warning (on behalf of the Party) that if its legislation proved 
to be incorrect for what the nation needed, the Whigs would not allow the majority 
to use the “old and worn-out excuse that the rules of the House have prevented 
them [the majority] from adopting proper legislation.” After some parliamentary 
maneuvering, Mace accept Campbell's amendment as a part of his resolution.137
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137Bayly, Campbell, Mace Speeches & Proceedings, Congressional Globe,  1st Session, 33rd Congress, 5 December 
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As several speakers pointed out the two resolution – Mace's original and 
Campbell's amendment were inconsistent: one called for action and the other for 
study. Further wrangling over how to divide the vote eventually doomed Mace's 
resolution but allowed Campbell's amendment, which the opposition to the original 
resolution considered as a substitute amendment, to be agreed to. The Speaker 
proposed a committee of five including Mace and Campbell, at which point on a 
motion by George Jones (D-TN), the matter was tabled (and not to be heard from 
again).138

The following day, 6 December 1853, the Congress received the President Pierce’s 
Annual Message. These messages always opened with a discussion of foreign 
affairs before turning to domestic concerns. Among the earliest of the domestic 
matters taken up by the President were the size of the current inventory of 
unassigned public land and the number of land warrants issued by the federal 
government to qualifying veterans and others. President Pierce reported that in the 
prior fiscal year 9.8 million acres had been surveyed and 10.4 million acres had 
been brought to market. During the same fiscal year the total amount of federal 
land disposed of was 25.3 million acres. Sixty percent (16.7 million acres) of the 
total was ceded to states as swamp lands. More than a million acres were sold and 
another million acres granted to railroads. After ceded swamp land the next largest 
category was “military bounty land warrants” at 6.1 million acres. Since the 
original land-warrant act in 1847, 267,000 warrants had been issued and 67,000 
remained to be redeemed. Congress had set aside 25.4 million acres and needed to 
assign an additional 4.8 million acres to cover outstanding warrants. He also 
reminded Congress that land sales had generated a total of $53.3 million in income 
for the US Treasury. He applauded US land policies and urged Congress to proceed 
with the application of those policies to the territories of Utah and New Mexico. 
Finally, despite pressure to make grants of land from the public domain for roads 
and rails, he took the position that the government as proprietor should only act in 
such a manner when it was in the interests of the proprietor to do so.139
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139Based on these figures the average size of a warrant was about 75 acres. Their size varied based on service. 
Warrants were filed with the US Land Office and had to be converted to patents or claims before grantees could 
receive their titles. Warrants or patents could be sold and often were for a few cents on the dollar. The ready-cash 
earned by the original warantee was small, tens rather than hundreds of dollars. The amount depended on size and 
location, but on average the exchange of land for cash was modest. The figures cited in text from Annual Message 
[read at 1st Session, 33rd Congress, 6 December 1853], Congressional Globe, 10. Later in the Message Pierce turned 
to internal improvements including rivers and harbors and generally took negative view toward such expenditures. 
(p. 11) Available on-line at http://memory.loc.gov/ammem/amlaw/lwcg.html.
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Pierce acknowledged the need for a trans-continental railroad without declaring 
support for any particular route. His approach was in line with his general 
philosophy that the participation of the national government should be severely 
limited. Appropriations for roads or harbors in defense of the nation were 
permissible, but that principle could not be expanded to include other 
transportation investments. That the nation was at peace and faced no serious 
external threats made such federal appropriations inappropriate even though the 
people had expressed a strong inclination to link the Atlantic and Pacific coasts. 
“These necessary links, the enterprise and energy of our people are steadily and 
boldly struggling to supply. All experience affirms that, that wherever private 
enterprise will avail, it is most wise for the General Government to leave to that 
and individual watchfulness the location and execution all means of 
communication.” Surveys were underway to determine the best route from the 
Mississippi River to the Pacific Ocean, but they surely would not be completed 
before the deadline of February 1854. “The magnitude of the enterprise 
contemplated has aroused, and will doubtless continue to excite, a very general 
interest throughout the country.” For political, commercial and military reasons it 
should proceed. A rapid, safe rail system would benefit the nation, of that there was 
no doubt. The surveys had encountered unexpected delays and costs, but Pierce 
warned such contingencies could not be used to justify greater federal 
participation. To abandon a strict reading of the constitutional authority of the 
national government represented a greater risk than slowing the completion of the 
link. Should the federal government under any circumstance participate? Pierce 
vacillated. If an “economical and proper route” could be found, it might be 
“expedient and proper” for the national government to assume a role. Pierce noted 
that the powers of the federal government relative to appropriating moneys for 
projects in territories were less open to dispute than for the federal government to 
do the same in the states: “for the General Government to undertake to administer 
the affairs of a railroad, a canal or similar construction” in a state was unsettled. 
Therefore, under the circumstance, “a work of this character should be incidental 
rather than primary.” He made clear that he would follow “the lights of the 
Constitution” and “no grandeur of enterprise and no present urgent inducement 
promising popular favor, will lead me to disregard those lights, or to depart from 
that path, which experience has proved to be safe, and which is now radiant with 
the glow of prosperity and legitimate constitutional progress.”140

Pierce closed his message with the obligatory praise for the nobility of the system 
and the people and with the standard warning to respect the precedents that had 
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been agreed to and repeatedly reaffirmed. “It is evident that a Confederation so 
vast and so varied, both in numbers and in territorial extent, in habits and in 
interests, could only be kept in national cohesion by the strictest fidelity to the 
principles of the Constitution, as understood by those who have adhered to the 
most restricted construction of the powers granted by the people and the States.” 
So interpreted “the great compact adapts itself with healthy ease and freedom to an 
unlimited extension of that benign system of federative self-government, of which 
it our glorious and, I trust, immortal charter.” Be on guard, Pierce commanded, 
against the “temptation of the exercise of doubtful powers, even under the pressure 
of the motives of conceded temporary advantage and apparent temporary 
expediency.” Deference, non-interference and frugality, essential hallmarks of a 
limited national government, would make it possible to avoid the corruption and 
the corrupting extravagances that the public demanded be ended. After debating 
the number of copies of the Annual Message to be printed, the House approved 
referring the Message to the Committee of the Whole on the State of the Union.141

Whether implicit or explicit Pierce signaled that the transcontinental railroad link 
was important enough to push ahead with. He offered support without money. 
Stephen Douglas needed little more than assurance that the federal government 
would not pose an obstacle. The financing could be worked out. On 15 December 
1853 Augustus Dodge introduced a bill to organize the Territory of Nebraska that 
was read twice and referred to the Committee on Territories, chaired by Douglas.142 
On 4 January 1854 Douglas brought to the Senate floor a an amended bill. Many 
procedural and technical sections of the original bill were retained, but some 
substantial and controversial sections were added. Dodge's bill had 19 sections, the 
amended bill reported from the committee had 21. While this amended bill plus the 
others that followed provided for the legal requirements to organize a territory, the 
process produced vastly different bills before the final bill was enacted. In the first 
round the amended Section 10 (in the original bill concerned appointment federal 
attorneys) called for the enforcement of the provisions of recently revised Fugitive 
Slave Act, as required by the Compromise of 1850. Section 21 was added to 
acknowledge that relative to the question of slavery provisions of the Compromise 
of 1850 shall supersede those of the Missouri Compromise (in particular, Section 8 
of the latter compromise), to wit: 1. people in the territory or in the states formed 
from them through their elected representatives shall decide question of slavery; 2. 
all judicial cases containing in their titles terms slavery or personal freedom will be 
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decided by local tribunal with appeal to the Supreme Court; 3. acts for 
apprehending fugitives will be enforced. On the 23 January 1854 Douglas 
introduced a substitute amendment to replace the amended committee bill of three 
weeks before, thereby introducing a new bill in which the most prominent feature 
was the division of the Nebraska Territory (as proposed in the earlier versions) into 
Kansas (southern parcel) and Nebraska (remainder of the northern parcel, although 
other territories could be organized from the northern part). The original Nebraska 
Bill proposed by Dodge and amended in Douglas’s Committee was transposed into 
a new dual bill for the organization of Kansas and Nebraska. Sections 1-20 
concerned the organization of Nebraska and Sections 21-34 the organization of 
Kansas. The provisions were not simply repeated and therefore the bills were not 
identical. Section 14 of the Nebraska bill concerned the election of a delegate to 
the House, but in the last eight lines of the section Nebraska's organization (except 
where local conditions differed) was to be modeled after other territorial bills with 
the exception that Article 8 of the Missouri Compromise, which prohibited slavery 
above 36º 30', was suspended to conform with the Compromise of 1850. In the 
Kansas part of the bill, since it was newly added, the Compromise of 1850 was 
assumed to apply, that is, no prior condition relative to the existence of slavery. 
Section 29-30 concerned the enforceability of fugitive slave laws and Section 34 
recognized the superseding authority of the Compromise of 1850. Two weeks later 
(7 February 1854) Douglas offered a further amendment of a previous amendment 
to the Kansas-Nebraska Bill. Lines 22-25 of Section 14 that made the Missouri 
Compromise “inoperative” were replaced with a slightly longer text that repudiated 
Section 8 of the Missouri Compromise (as required by the Compromise of 1850): 
the rewording declared the Missouri prohibition was void because it was 
inconsistent with the policy of non-intervention in a state's domestic affairs, which 
the Compromise of 1850 reaffirmed; further, the rewording declared that it was 
never intended that the Nebraska bill should legislate with any reference to slavery, 
either its admission or exclusion, because the intent had been “to leave the people 
thereof perfectly free to form and regulate their domestic institutions in their own 
way” so long as their actions did not conflict with the Constitution. The concept of 
popular sovereignty was fully advanced with this new declaration. It also fueled 
the flames of controversy as these various amendment were debated in the 
Senate.143

The crux of the debate over Nebraska and Kansas concerned the Missouri 
Compromise. During the territorial debates spawned by the War with Mexico 
attempts to extend the Missouri Line were thwarted by anti-slave interests who 
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wanted to prevent the introduction of slavery into any of the newly-acquired land. 
That opened the door for pro-slavery advocates to declare the Missouri Line 
“inoperative” after the Congress had agreed to the Compromise of 1850. In the 
three months that the Senate debated the organization of the Territory of Nebraska, 
all of which lay above 36º 30', the most contentious point became the retention of 
the line itself, even though the Missouri Compromise by which the line was 
established had never enjoyed universal support or approval among the anti-
slavery forces. Its official repudiation had long been a goal of hard-core 
slaveholders because it denied them the right, as they interpreted the Constitution, 
to take their property, i. e. slaves, wherever they wished to settle. For anti-slavery 
northerners and westerners, even those who had fought against the extension of the 
line, the loss of the Missouri Compromise meant that there were no barriers to 
southerners implanting slavery anywhere in the country. There were ancillary 
issues, of course, that enlivened the debates, and if Americans were following the 
long speeches and parliamentary maneuverings, they would have learned that 
dependent on one's background, location and outlook, the evolution of government 
and society in America had several tracks with different outcomes. As the clamor 
over the extension over slavery intensified, the claims as to which historical 
narrative about America's past was the correct one became more harsh and severe. 
Although the Senate (more so than the House) liked to underscore the comity with 
which it conducted its business (not always true), the behavior of senators was as 
much a part of the debate as the issues themselves. Stephen Douglas, as chair of 
the Committee on Territories and as manager of S-22 in its morphed version from a 
bill to organize Nebraska into a bill to organize both Kansas and Nebraska, was an 
astute and in the eyes of some a ruthless debater. From the outset he knew that with 
a properly-crafted bill he had the votes. He spoke often of allowing the Senate 
sufficient time to consider and modify the bill but not to delay or postpone a final 
vote, since that was exactly what the opposition wanted. He intended to keep the 
pressure on the Senate to act, for to do otherwise would play into the hands of bill’s 
adversaries. Although the bill that emerged and was later approved by the House 
was not the bill that Senator Dodge (D-IA) had introduced, once his bill was 
assigned to Committee on Territories, Douglas began laying the groundwork for a 
different and more comprehensive bill that would feature non-interference as its  
foundation. It came in series of shifts in strategy, as Douglas tried to craft a bill that 
achieved his goals but also the goals of his allies. He may have been correct to 
assume that non-interference, which he had long supported, was appealing to this 
Congress elected after the bruising battle since 1850. Whether or not it was an 
appropriate strategy for the times seems questionable in retrospect, it can hardly be 
dismissed as irrelevant.
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Throughout the debate Douglas repeatedly stressed the need to move ahead with 
territorial organization because the public demanded it but to do so within a 
framework that accorded with accepted principles. The original Dodge bill, 
fashioned after earlier enacting legislation was inappropriate, said Douglas, 
because certain pressing issues had arisen concerning the territories that had not 
existed before. On 16 January 1854, two weeks after the amended Dodge bill from 
the Committee on Territories was ordered printed, Archibald Dixon (W-KY) 
proposed an amendment, also ordered printed, to invalidate 36º 30' for purposes of 
future territorial organization. In response on the following day Charles Sumner 
(FS-MA) proposed an amendment to preserve 36º 30', also ordered to be printed. 
Douglas called for debate to begin a week later (23 January) on the amended 
committee bill.144 On 23 January, the day the debate on the amended bill was to 
commence, Douglas announced a substitute bill that split the Nebraska bill into 
two parts, although it remained a single bill covering two territories: sections 1 to 
20 covering Nebraska and sections 21 to 34 covering Kansas. The contents of the 
sections differed, although the basic organizational framework was similar. 
Douglas had been urged not only to split the original bill but also to be more 
specific about slavery. He stated that the idea for two territories came from the 
Committee on Indian Affairs in order to avoid dividing the Cherokee nation. The 
substitute bill drew a line between Kansas on the south and Nebraska on the north 
at a latitude that officially divided the Cherokees and Osage nations. A second 
change – and by far the most controversial – in the substitute bill was Section 14 in 
which the Missouri Compromise was declared inoperative because it had been 
superseded by the Compromise of 1850. The Senate approved printing the 
substitute bill and set the next day, 24 January, for debate. The following day 
Douglas recognized the need for a delay so senators could read the substitute bill 
but he refused to accept a long delay since he thought the best way to get them to 
read it was to set a time for debate. The first full day of debate began on 30 
January, and Douglas as chair of the Committee on Territories was the first speaker. 
He briefly considered the contents of the bill, which by his own admission would 
have taken about 15 minutes to outline, but he spoke for more than an hour in what 
amounted to an attack on the half-dozen or so Free-Soilers in the Senate.

The basis for Douglas’s attack was a broadside published in the New Era, a 
Washington DC abolitionist newspaper, that demanded restitution and preservation 
of the 36º 30' line above which slavery was to be prohibited. What Douglas 
displayed, or at least feigned to display, was his anger over the uncivil behavior of 
two Free-Soil senators, Salmon Chase (OH) and Charles Sumner (MA). They had 
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asked for delays in order to acquaint themselves with the substitute bill. Instead, 
they had joined with several other Free-Soilers to write a scathing piece about 
Douglas and the substitute bill. The broadside had been published in the Sunday 
edition (22 January). It was clear from, Douglas remarks whether he had read the 
Sunday edition because on the next day (Monday) he had urged the Senate to delay 
debate to allow senators more time. The delay may have been for Douglas to 
compose his attack, which came on the 30 January, more than a week later. The 
New Eras piece had been written primarily to influence a pending vote in the Ohio 
Legislature, but it had circulated widely as an anti-Nebraska proclamation. It called 
for preachers, politicians and the public to join forces in denouncing the criminal 
act of abandoning 36º 30'. It certainly was not untypical of other verbal or editorial 
assaults launched by abolitionists and the anti-slavery community. Douglas surely 
must have learned about it when it was published or shortly thereafter, although in 
his 30 January speech he claimed to have just become aware of its existence. In 
fact, Douglas may have welcomed the broadside. After Douglas finished his 
“tirade”, as Sumner called it, the Massachusetts Free-Soiler in his response said 
that when he entered the chamber that morning he was informed that Douglas had 
decided to use the occasion to attack the anti-slavery contingent rather than discuss 
the bill. There was apparently little doubt in Sumner's mind that the Free-Soilers 
and their abolitionist allies had been set up in order to galvanize support in behalf 
of Nebraska.145

Douglas opened the debate with positive-sounding tones. The dual territorial 
approach, he said, resolved the dilemma concerning the boundaries of the two 
indigenous nations, although how they would have been adversely affected by the 
original bill. He was perfectly clear about why Section 14 had been included. He 
noted that the Compromise of 1850 was not accepted by everyone, as had been the 
case also with the Missouri Compromise, but it was the law of the land and it had 
to be adhered to. It established a new set of principles for organizing the remaining 
territories, and in the substitute bill before the Senate an effort was made to match 
its provisions with those in the recent compromise. “Those measures establish and 
rest upon the great principle of self-government – that the people should allowed to 
decide the questions of their domestic institutions for themselves, subject only to 
such limitations and restrictions as are imposed by the Constitution of the United 
States, instead of having them determined by an arbitrary or geographical line.”146 
Then noting his courtesies toward Chase and Sumner, he opened his assault on 
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them, their co-signers and the New Era. Although he had been named in a 
postscript, not in the body of the article, he characterized the article as a personal 
attack on him. He stated that the authors had “arraigned” him of evil conduct for 
abandoning the Missouri Compromise when in fact the Congress had voted to 
supersede the Missouri Compromise with its arbitrary line in 1850 in favor of a 
more democratic approach of letting the people decide. That was how the Mexican 
territories were to be organized, and that became the standard by which all 
subsequent territorial organization should proceed. He offered a history lesson on 
how the Congress and the national government had changed course with respect to 
the governments of the territories. Until Missouri the national government had 
pursued a somewhat ill-defined policy. The Northwest Ordinances, adopted before 
the new government, outlawed slavery even though a few slaves were held in 
newly-admitted states like Illinois and Indiana, whose constitutions forbade the 
institution. Douglas interpreted this as the weakness in the argument that 
governments could legislate away practices that the people desired to preserve. 
South of the Northwest Territories under the new government states entered the 
union with slavery in place, a decision, in Douglas view, that reflected the 
acceptance of slavery on the basis of climate, condition and costume. If an 
imaginary line existed in the minds of the founding fathers with respect to where 
slavery could exist, it stopped at the Mississippi River. Then came the Louisiana 
purchase and the Missouri controversy. Even though France had outlawed slavery 
it had existed there earlier under Spanish rule. Without any specific policy to guide 
them, settlers below the 33rd parallel introduced slavery into the Louisiana 
territories that eventually became Louisiana and Arkansas. The Missouri Territory 
existed above the 33rd parallel, and when the settler applied for admission they did 
so, as had settlers below the 33rd, by choosing to admit slavery. The controversy 
that resulted pitted pro-slavery parties against anti-slavery parties over lands for 
which policies were unclear, and the compromise that became the law inserted the 
authority of the federal government in place of the right of the citizens to choose. 
To Douglas and many others, the involvement of the federal government was a 
travesty because the citizen had been preempted by their own government. The law 
had to be obeyed, however. Finally, the Compromise of 1850 restored the 
organization of territories to an earlier and sounder policy of letting the people 
decide. This was a triumph, but the anti-slavery forces portrayed it as a perversion 
because they had “grossly falsified” the events upon which Douglas and his 
committee had built their case as well as the prior history. Then, Douglas added a 
further indictment of the anti-slavery, Free-Soil strategy. Having the article read 
from church pulpits and in public squares, he said, was the equivalent of inciting 
the citizenry to protest and riot against the laws that all were required to obey. 
Although historians have to be careful about assigning motives over and above 
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what a speaker or writer claimed his or her motives to be – in the case of Douglas 
claimed to be correcting the record to protect the nation – we can observe that 
having made the case in the manner that he did, Douglas was reminding those who 
favored his bill and those who might be sitting on the fence that the nation in the 
hands of the anti-slavery forces would put the preservation of unity and law at risk. 
He made it clear he was on the side of tamping down the agitation in a fashion that 
was consistent with the historical evolution rather than ramping it up.147

Chase in his response called Douglas’s speech a distortion and a diatribe. He 
protested that Douglas had exaggerated his own importance in this dispute by 
claiming he was the object of the signatories' proclamation when in fact he was 
relegated to the postscript and he could hardly be as important as the issue that the 
proclamation considered. Further, Chase denied that the signatories had intended 
anything more than preparing a statement for the opponents of the Nebraska bill in 
the Ohio Legislature to use to persuade their colleagues. The article, claimed 
Chase, found its way to newspapers by the hand of others, and he revealed that a 
reporter from one of the New York City papers that had published it confirmed his 
observation. The case, as argued in the article, was simple, said Chase: slavery was 
a national issue, not an issue so small or minor as to be determined by a few people 
in each territory or state without regard to the rest of the nation. He called this the 
“nationality of slavery”. The criminality – a word used in the article and objected 
to by Douglas as slanderous – of the Nebraska bill and especially its substitute was 
that it acceded to the demands of a small slave-holding minority against the right 
of the majority to the fruits of their free labor. Slaveholders were poised on the 
western Missouri border to enter the newly-created territory of Kansas once 
Douglas's substitute became law. The Compromise of 1850 did not invalidate the 
Missouri Compromise – the latter was not even mentioned in the former – but if 
the substitute bill with Section 14 passed the Congress, the invalidation lacking in 
the Compromise of 1850 would become the law of the land. Next Kansas, then 
Nebraska and who knows how far the slavery forces would go to protect their evil 
institution. After all, it only took a few slaves to make slavery permanent in any 
one place. Chase then entered the entire article, entitled “Appeal of the 
Independent Democrats in Congress to the People of the United States With the 
Question Shall Slavery Be Permitted in Nebraska” from the New Era into the 
Congressional Globe. Printed at the end before the postscript were the names of 
Charles Sumner and Salmon Chase from Senate and Joshua Giddings and Edward 
Wade, Gerritt Smith and Alex [sic] DeWitt from the House. All the signers were 
members of the Free-Soil Party and vocal opponents of Douglas's proposal. They 
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may have presented themselves as “democrats”, but they were not Big D 
Democrats.148

Sumner followed Chase on the Senate floor, claimed responsibility for the 
proclamation and defended the harsh language as necessary to underscore the 
monstrous consequence that would flow from a repudiation of the Missouri 
Compromise. He also asked, why the rush to organize Nebraska in light of the 
history of Missouri, which took several years to settle. Sumner then moved 
adjournment, and the Senate adjourned.149

The article, as reprinted in the Congressional Globe, summarized the history of the 
nation's territorial growth, and its viewpoint provoked Chase to write a “corrected” 
version. The article pointed out that Territory of Nebraska contained 485,000 
square miles, larger by 33,000 square miles than all of the free states. Once the 
Territory of Missouri had been organized and admitted, the remainder territory in 
Louisiana became Nebraska, which was still unorganized in part because of 
unresolved issues with native nations. The proposition that Nebraska, the final 
parcel of Louisiana, should be treated post facto in the same manner as the 
territories acquired after the War with Mexico was groundless. The greediness of 
the slaveholders was manifest in the fact that three slave states (LA, AK, MO) had 
already been carved out of Louisiana and only one free state (IA). All of Nebraska 
lay above 36º 30' and outside of the lands associated with Texas and Mexico.150 
Indeed, the joint resolution annexing Texas stated in Section 2, Article 3 that in any 
territory above 36º 30' slavery was prohibited. The rationale behind the 
organization of Nebraska was to promote the transcontinental railroad, but the 
fallacy of permitting slavery was that if the territory were settled with slaves, little 
economic incentive would exist to develop the territory and, therefore, little 
business would accrue to the railroads. Under such conditions a free, industrious 
and enlightened people would hardly rush to settle in order to extract “an abundant 
individual and public wealth.” Only by standing up to the slave power, which, as 
stated in the article's postscript, by Douglas's own acknowledgment he sought to 
appease, could the union be made safe for freedom and democracy.151
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The battle over Nebraska was now joined. For the next several weeks the debates 
and the denunciations continued. The arguments did not stray far from what was 
laid out on the opening day. Who was right about the founding fathers, the 
constitutional authority, the compromise measures? Free-Soilers proposed 
amendments that rendered Section 14 null and void. So acrimonious was the 
debate that when the Free-Soilers asked the Senate to receive a newspaper report 
concerning a public protest in New York City against the substitute bill, Douglas 
took the floor to demand that the Senate refuse on the grounds that reading such 
into the record would disrupt the agreed-upon proceedings.152  On 7 February 
Douglas himself introduced a clarifying amendment to Section 14, which had 
called the Missouri Line inoperative. The amendment removed any reference to 
Missouri and simply declared that the precedent established under the compromise 
measures of 1850 were the correct and proper way to proceed. A few days later 
Sam Houston (D-TX) rose to speak in opposition to substitute bill, mainly because 
in all the rush to organize Nebraska the rights of the natives nations had been 
ignored. Suffering from a bad case of laryngitis, Houston took more than a day to 
finish his speech. He struggled through the speech only to conclude that all these 
efforts to modify or delay by him or the opposition were futile because Douglas 
had the votes to produce the bill he wanted and then to pass that bill.153

By 15 February the Senate had approved some amendments suggested by the 
committee on Indian Affairs, and on that day Douglas moved that the Senate vote 
on his amendment to Section 14. The vote was 35 to 10 to approve with Chase, 
Sumner and Houston among those voting no. Chase as not done. He introduced an 
amendment to the amendment just passed that called for a sense of the Senate: that 
settlers could exclude slavery if they wished at which point he was asked to 
include both “to introduce” and “to exclude” but he refused. Chase's aim was not to 
allow for the introduction of slavery but only for the exclusion of slavery. At this 
point, one of the Senate's Old Lion's, Lewis Cass (D-MI), took the floor to give a 
curious speech that did not approve of Douglas’s approach. Cass had long 
advocated popular sovereignty (some mistakenly, said Cass, called it squatters' 
sovereignty), and on this occasion he raised what he held to be a crucial 
constitutional conflict. The substitute bill declared that the people had the right to 
determine their domestic institutions including slavery so long as their actions were 
in accord with the Constitution, but, posited Cass, can the Constitution be cited to 
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justify the taking of slaves into territories? Where in the Constitution did it say 
anything about organizing territories or transferring slaves. Cass did not object to 
settler or citizens establishing their own institutions in accord with the 
Constitution, but with respect to territories the Constitution was absolutely silent 
and similarly with respect to slaves. By Cass's reasoning the Constitution did not 
apply to the organization of the territories or the transfer of slaves. The question 
was moot. Popular sovereignty could not be legislated. It was unconstitutional to 
do so, and unnecessary to do so. The ultimate authority rested with the settlers who 
under the theory of the general will must organize the territory in accord with  
basic republican principles. Self-governing individuals will decide upon a 
collective solution. Andrew Butler (D-SC) answered Cass immediately with the 
comment that the people, once a state was formed, can regulate their domestic 
affairs, but while a territory under the authority of the Congress the settlers could 
not legislate on slavery because the Congress, the proprietor, had no such power. 
Butler, in fact, missed the point.154 A few days later after further comments about 
Cass's remarks, the Michigan Senator took the floor again. The Congress had no 
power under the Constitution to organize territorial government. The federal 
government was by default the owner of the territory, but it lacked constitutional 
authority to organize what it possessed. Only the people who settled could organize 
the territory and determine this institutions. Congress could offer advice but 
nothing more. Cass drew the line as severely as anyone, not because he was an 
ardent defender of slavery but rather an ardent defender of strict constitutional 
construction. I do not know how troubled he was that the United States had added 
territories, legitimately through treaties, even though the Constitution granted no 
such power (the addition of territory as the result of war might pass constitutional 
muster), but, as to what the possessor of the territory may or may not do, he was 
crystal clear. It may advise, suggest but not dictate. This was a message that could 
unnerve the slave forces as well as the free forces because the introduction of 
slavery was a matter for the settlers or the citizens. He also raised a second point 
that settlers of the territory and the citizens of a state might choose alternate 
courses, and again the federal government was powerless to intercede so long as 
the matter fell under domestic concerns.155

On 2 March the Senate voted to reject Chase's amendment to the amended Section 
14 of the substitute bill and voted, then, to approve the substitute bill. The margin 
was overwhelmingly with ten or fewer voting against. Two months later, prior to 
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adjournment, the House approved S-22 as HR-238 in voting that consumed the day 
and the evening. The margin in the House was much smaller than the margin in the 
Senate.156  After President Pierce signed the bill, it entered the statute books as 
Chapter 59 (1854). Except for Douglas’s amendment to Section 14 that struck out 
any reference to the Missouri Compromise, the final act was very close to 
Douglas’s substitute bill that replaced his Committee’s bill, just as Houston had 
predicted.157 Douglas had finished his work, but the nation had more questions.
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POLITICAL REALIGNMENTS

The so-called “Second American Party System” grew out of the political crisis of 
1820s. The Federalist Party had disappeared, and the Jeffersonian Party began to 
splinter. Two new parties – eventually known as the Democrats and Whigs – were 
formed. They shared in common the idea that Americans were capable of self-
government, but they disagreed about how best to achieve the goals of individual 
advancement, posterity and security. The fundamental difference was how much 
government did the individual or the society need? Th parties acquiesced to the 
existence and extension of slavery, although some Whigs expressed dismay over 
the ramifications of allowing for more slavery. Members of both parties were 
deeply troubled over the manifest inconsistency between slavery and democracy, 
but the Democrats, as a party, adopted a non-intervention approach that squared 
fairly closely with their limited government philosophy. The Whig Party had a 
more difficult task in trying to finesse the slavery question because a basic tenet of 
their political philosophy was that the national government could be used to 
improve the human condition and, as the agitation over slavery increased, pressure 
built inside the party to act upon its principles with regard to the extension of 
slavery and, for a minority, with regard to the existence of slavery. The party never 
found an escape from its dilemma, and in both North and South but mainly in the 
South former so-called Conscience Whigs became more vocal about taking a stand 
on the future of slavery. Eventually, elements of the Liberty Party, Barnburners 
(Reform Democrats) and Conscious Whigs will join forces in 1848 to form the 
Free-Soil Party, and by most accounts the presence of the Free-Soilers meant the 
defeat of Cass and popular sovereignty, neither of which was popular among 
segments of his own party. The nomination of the Whig Taylor was considered an 
abomination by northern Whigs, and even though the Whigs won, the election of 
Taylor may have accelerated the defection of northern Whigs. Michael Holt makes 
the case that had not the War with Mexico ended and a treaty been signed, Clay 
could have won the nomination and perhaps the election, based on his recent 
opposition to the war itself and the extension of slavery. His nomination could have 
strengthened the Whig, and it could have further divided them. It matters not 
because he was not nominated. The election of Taylor and, more directly, the 
policies that he enunciated did little to asuage the tension within the Party. Slavery-
induced fissures existed in the Democratic Party as well, some Democrats so 
opposed to Cass that they also joined the Free-Soilers, but most of the Democrats, 
opposed to the extension of slavery, remained in or returned to the party because  
they were persuaded that territorial decisions on slavery “would result in free soil 
as surely as congressional prohibition and without threatening the bonds of the 
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Union.”158  Democrat had misgivings about slavery, but they found solace in the 
idea that citizens acting in their best interests were more effective than 
governments imposing solutions. In any event, from the end of the War with 
Mexico to the passage of Kansas-Nebraska Act both parties suffered defections and 
internal schisms, but the Democrats recovered sufficiently to win the White House 
and increase their majorities in Congress. Whigs slid further into disarray, and 
while the Free-Soilers never achieved national status, they were more a problem 
for Whigs than Democrats. A new alignment of political arrangements was about to 
emerge, at the heart of which was a concept that an authority existed to halt the 
spread of slavery.

The evaporation of the Whig Party changed the American political landscape. I 
belong to the camp that believes the disappearance of the Whig Party, after 
showing it could compete with the Democrats in national and state elections, was 
not so mysterious. “Mysterious” is the term used by Michael Holt in his extensive 
analysis of party politics in the post-Jackson period. “Why were the Whigs the only 
mass major party in all American history to die?” When asked this way, the 
mysterious hold some interest.159 He cites the explanations of other historians: “the 
death of the Whigs' two great leaders, Henry Clay and Daniel Webster, internal 
factionalism, the obsolescence of Whig issues, sectional disruption over the slavery 
issue, and the incursion of the nativist Know Nothing party into Whig voting 
support.” He raises a valid question: why should these conditions destroy the 
Whigs, when similar divisive issues had rocked other political parties but had not 
destroyed them? The Federalists do not count because they never fashioned 
themselves as a “mass party”, but what of the Jeffersonians or the Democrat-
Republican Party? Not a mass party to the same degree that Jacksonians/
Democrats or Whigs were? Possibly. That Jefferson’s Party became Jackson’s 
Party can be argued on some levels, mainly ideological, but the extension of the 
franchise made the Jackson Party more broadly-based than its predecessor had ever 
been. The mass-party model began with the Democrats and the Whigs, and as Holt 
contends, the Whigs failed to make it much past mid-nineteenth century. The other 
two major nineteenth-century parties – Democratic and the Whigs’ successor, 
Republican – will survive upheavals and defections into the twentieth-first century. 
What accounted for the unceremonious death of the Whigs? Using a comparative 
framework of other political-party crises in this country and abroad in which the 
misbegotten parties found ways to survive disruptions and to turn crises into 
opportunities, Holt concludes that the purported explanations for the Whigs’ 

GOVERNING IMPASSE

124

158Holt, Political Parties, 69-70.

159Holt, Political Parties, 243.



demise should not have been fatal. Ignoring for the moment the theoretical 
concerns of determining analogues that allow for reasonable comparisons – do 
Whigs of the 1850s and Republicans of the 1970s match up well – their demise in 
the context of the political and ideological give-and-take of the previous two 
decades may not be so mysterious.160

Antebellum voters took an interest in elections. In a more fluid political society it 
was easier to organize and promote third parties, and in a few instances third 
parties may have changed election outcomes. A basic tenet of the Jeffersonians was 
that in a republic citizens must pay attention and use the power of the ballot to 
remove those who violated the principles of individual and collective self-
government. Holt himself quoted Preston King (D-NY) who wrote Francis Preston 
Blair, the aggressive Jacksonian editor, in 1855 about what the electorate expected:

There is no other way to carry out in practice the theory of our 
Republican Government but openly and clearly to declare principles 
and measures and for men and parties to divide upon them as they are 
for them or against them....Our whole theory of Government stands 
upon the idea that the electors of the whole country can and will 
understand and choose the right.161

Political contests were necessary, and by implication political messages were 
important. The Democrats had a message that they returned to repeatedly: 
governments worked best when they were limited. Not all Americans approved of 
this message, but not all Americans were Democrats either. In the 1850s the 
leading lights of the Democratic Party hammered away at governmental solutions 
that denied the people their right to choose. A Madison-Avenue type might, on the 
basis of earlier Whig political goals and certainly on the basis of the words of its 
leading lights, have come up with a strikingly different set of solutions to the 
problems. Did the Whigs have a message? It’s hard to detect. If anything on the 
pressing issues of slavery, westward expansion and the economy, they seemed to 
have several messages. Holt writes that as third parties rose (and fell) in the late 
1840s and the early 1850s, the major parties – Whigs and Democrats – came to be 
“perceived as no longer offering alternatives to the voters, once they appeared to be 
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merely spoils-oriented machines rather than agents of self-government....”162 Some 
citizens were reacting to political events and party proposals out of fear for the 
future of the republic. That may be true, and if it were, the major parties could 
expect a backlash. Some third-party candidates won elections at the national and 
state levels, but the major parties continued to control the major political 
institutions. If I have read Holt correctly, the Whigs suffered more at the hands of 
the dissenting public than the Democrats, an observation with which I concur. As 
noted earlier, in his unraveling of voting patterns, Holt found that nativist 
predilections had more resonance among Whigs than Democrats, so that when fed 
up with politics as usual Whigs deserted their own party for other parties in larger 
numbers than Democrats.163

Why couldn’t the Whigs draw them back. The Party controlled the White House 
from 1848 to 1852, although it lost ground to the Democrats between the 31st and 
the 32nd Congress. The natural tendency of the Whigs to try to lean toward 
collective self-government than individual self-government was partial and 
qualified. Democrats may have been dead wrong to have fallen back on the 
standard Jefferson/Jacksonian models and to have devised public policy in terms of 
those models – the uproar over Kansas-Nebraska will illustrate how they 
miscalculated – and may have lacked solid support in certain sections where they 
had been strong, but their message was clear. Democrats were against...and a long 
list ensued that Americans could recognize and react to. The Whigs, as they had 
tried to do since the election of William Henry Harrison not to distinguish 
themselves too sharply from the Democrats, even though they blamed the 
Democrats for all the troubles abrewing. It would be wrong to assert that the 
Democratic message was absolutely clear and the Whig message was totally fuzzy, 
but in relative terms an ordinary voter could probably figure out, if he were 
undecided, where the candidates stood. And if he were a disgruntled Whig 
compared to a disgruntled Democrat, he might have more incentive to abandon his 
base since the Party itself seemed to have done so.

Historians who write about antebellum America are aiming at the Civil War. The 
breadth and depth of the historical imagination is, as Hugh Tulloch showed in a 
series of well-written, low-key historiographical essays published a decade ago. 
Nuggets of insight lie everywhere, and yet the search will continue, even as it has 
continued through several revisionist cycles. A cycle to which Holt and dozens of 
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others have contributed has erected “a new localised ethnocultural man”, writes 
Tulloch, “indifferent to moral issues and wider concerns” has been erected to such 
an extent that, as Eric Foner warned, the emphasis on “structure and the continuity 
of events” has come close to dismissing the war itself, a “non-event” according to 
Foner.164 The structuralists definitely helped to shift the focus on how Americans  
exercised a most valued prerogative, to approve or disapprove of elected officials' 
behavior in the political arena. We can debate endlessly as to whether or not 
Americans employed this prerogative wisely and independently, as the theorists 
and promoters had envisioned, but however they exercised, it it had ramifications. 
If nothing else, the structuralists have reminded us that votes were taken, results 
recorded, changes made. Americans could not have missed that since the War with 
Mexico the language, the rhetoric, the vocabulary of the public speech had grown 
more vitriolic and denunciatory than before, and it had turned in that direction 
because of slavery? The debates in Congress, where civil discourse was to be urged 
to reassure the nation in a time of crisis, made the cauldron boil more rapidly. 
Strong words had been used during the Banks Wars, Alien and Sedition, Missouri 
and tariffs. Politicians and parties were accused of disregarding the welfare of the 
individual or the welfare of the nation or both, and questions were raised about 
whether this Republican Experiment could survive in the form that the founders 
had laid out. The ideal that the nation could live in relative harmony without 
restraints and directives had been sorely tested more than once but had not been 
abandoned. The specter of disunion over slavery had been raised in Missouri, but 
the full impact of the trans-Mississippi westward movement had yet to materialize 
and the line that was drawn seemed in theory to balance the interests of the 
competing sections. Besides Americans had yet to be immersed in and surrounded 
by the intellectual questions about the co-existence of democracy and slavery. The 
War with Mexico and the rise of the Wilmotites had upended whatever deals 
Democrats and Whigs had made among themselves and with the public. The 
Missouri Compromise had worked (more or less) for three decades, but the 
Compromise of 1850 will barely work for three years. It was unacceptable. It 
became the flashpoint for overt public outrage (more vocal than physical) over 
fugitives and overt territorial confrontations over settlements. A line did not end 
slavery or its expansion, which an increasingly number of Americans found 
despicable, but it did predict where slavery could and could not exist. The 
Compromise of 1850 in the hands of the slavery interests and their political allies 
universalized the expansion. The Kansas-Nebraska Act epitomized that view. 
Slavery will go where it can be taken, forcibly if necessary. Democrats had an 
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response against flak, provoked by the Act’s passage, that called for maintaining 
and protecting the idea of self-rule by which the Republic had been governed since 
its founding. The Whigs had opposed Kansas-Nebraska but with what alternative?

 In the 1854 Congressional elections the Democrats, as many had worried openly, 
got punished for Kansas-Nebraska and lost control of the House, garnering only a 
third of the seats, to the two-thirds made up of the combined “Opposition” of three 
parties. Not many among the Opposition in the House identified themselves as 
Whigs. In the Senate, where only a third of the membership was up for election, 
the Democrats held their majority by almost the reverse percentages. With Kansas-
Nebraska the Democrats returned “home”, ideologically as it were, espousing a 
position, long sought by Douglas and others, of non-interference with respect to 
slavery. If the Democrats got spanked, the Whigs got pummeled. After enactment 
of Kansas-Nebraska and because of the public mounting outcry against the Act, 
particularly in the western states and territories, Whigs expressed optimism that 
voters would return to the party in the the fall elections of 1854 and the Democrats 
worried openly that the Whigs might be right Whatever the basis of their optimism 
in early summer, the party soon discovered that very few candidates running for 
office against Kansas-Nebraska and Democrats were running as Whigs. They ran 
under other labels of newly-organized parties – Know-Nothing or American Party 
and Republicans Party. Holt provides some figures that reveal that the Whigs had a 
task on hand that exceeded the task before the Democrats. After an “exemplary 
electoral record” between 1846 and 1848, the party “went into a sudden tailspin.” 
Starting with the 31st Congress (1849-1851) through the 33rd Congress 
(1853-1855), the Kansas-Nebraska Act having been passed in the 1st Session of the 
33rd, Whigs saw their House numbers in percentages alternate between low and 
high 30s and their Senate numbers fall from the low 40s into the mid-30s. They 
also suffered losses in state races.165 With the passage of Kansas-Nebraska their 
comeback was doubtful, since opposition parties whose members and leaders 
included northern and western “Conscious” Whigs were driving ahead with their 
organization plans. The internal verbal fisticuffs had left the party with a loss of 
leadership and message. The discord was profound. Disgruntled northerners 
demanded strong, federal action against the extension of slavery on the grounds 
that the institution threatened the future of the Union which according to basic 
Whig principles he national government under the Constitution was required to 
defend. The equally disgruntled southern Whigs, many of whom were 
slaveholders, opposed strong federal action on the grounds that Whigs were 
committed to preserving the Union, which could best be served by not linking 
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unnecessarily the disposition of slavery-related questions to the defense of the 
sovereignty of the national government, as prescribed n the Constitution. The gap 
was large because, on the one hand, action was required to preserve the Union and, 
on the other, any such action would destroy the Union.166 The Democrats suffered 
the worst electoral defeat in their history in 1854, but there was a Democratic 
position, risky as it was, that they could argue was rooted in the the basic principles 
that had guided them since Jefferson. Until the Civil War the Party will more or 
less stick with non-intervention, even as the political circumstances would suggest 
a review. The Whig went down, debating as it had since the Jackson years. the 
extent of national sovereignty. The new parties stole some of the Whig thunder by 
demanding that political action was require. The Whigs, had they been in a 
stronger position, might have accommodated the concerns raised by the American 
Party over immigration and especially Catholic immigration, for the Whigs had not 
been as comfortable with the upsurge in immigrations as the Democrats were. To 
have urged national action to manage and control, at the very least, the inflow of 
immigrants would not have been antithetical to basic Whiggery. On the other 
matters, the extension of slavery and more troubling the existence of slavery, the 
common ground in the Whig Party had fallen away until no ground survived. The 
Democratic Party (with some difficulty at times) would continue to bridge the gap 
between the North and South, and the new parties, in particular the Republican 
Party, will make no effort.

Before turning to the emergence of the new parties in the context of ideas about 
self-rule, let me summarize the ventings that followed the enactment of Kansas-
Nebraska. In Senate speeches it was noted that on the Missouri-Kansas border 
slaveholders were waiting for the bill's final approval to make their move with their 
slaves into the new territory. That would begin the transplantation of slavery and 
once begun, according to slavery defenders, it would be difficult, perhaps 
impossible, to reverse. Thus, the territory would become a slave state. After 
President Pierce signed the bill into law, slave-owning Missourians and others 
began to cross the border. Almost immediately, slavery was introduced into 
Kansas. This was perfectly legal, and at the same time, if anti-slavery advocates 
wanted to save Kansas from slavery, they were free to do rush as many anti-slave 
settlers as possible to Kansas. Indeed, an organized effort to save Kansas from 
slavery began in Massachusetts, where Eli Thayer obtained on 26 April 1854, a 
month after the Senate had passed Kansas-Nebraska and a month before the House 
would act, a charter for a company, Massachusetts Emigrant Aid Society (later to 
become the New England Emigrant Aid Co.) with a capitalization of $5 million, to 
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undertake the recruitment and support of anti-slavery groups to go to Kansas, 
found communities and work to keep the state free After having wrestled with the 
problem night and day Thayer declared that he had a personal responsibility to 
prevent the implantation of slavery in Kansas and that the best way to accomplish 
this was to create a business to finance the settling of a free Kansas. The Society 
would provide funds to new settlers to cover hotel accommodations and would 
finance saw mills and other facilities to aid in the building of homes and businesses 
in the new towns that the settlers established. Thayer's politics was a curious blend 
to say the least. He was a Free-Soil member of the Massachusetts Assembly and 
became a Republican and would be elected to the House during the 35th Congress 
(1858-1860) as a Republican, and yet he opposed government intervention to 
prevent the introduction of slavery in favor of popular sovereignty. What he was 
not was a “Northern Disunionist”, a tag attached to the Garrison and his followers 
who had argued that only be destroying the Union under which the slaveocracy 
could have its way and rebuilding the nation around Christian principles of 
morality and equality could the nation achieve its democratic ideals. In a book, A 
History of the Kansas Crusade, written thirty years later, Thayer continued to 
chastise the Garrisonites and the radical abolitionists for “pie -in-the-sky” 
strategies and goals. “Their methods were everywhere condemned. They never 
attained to the dignity or influence of a party or even a faction. They were a cabal, 
active, noisy, and pugnacious, but never effective.” As they shouted down 
government, religion and union, “Slavery had grown stronger every day, and 
opposition to it had not increased at all.” The majority of the Northerners opposed 
to slavery remained committed to using legal and constitutional plans to achieve 
their goals, not to destroy the society itself. “With all their keenness of vision, the 
Abolitionists never saw anything as it was.”167

Thayer quoted a now famous resolution adopted by the Massachusetts Anti-
Slavery Society in late January, 1850, at about the time Henry Clay had proposed 
his compromise concerning California and related territories. Thayer offered an 
abbreviated form in his speech (which I have further abbreviated):

Resolved:

That We seek a dissolution of the Union...

That We do hereby declare ourselves the enemies of the Constitution, 
Union, and Government of the United States....
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That We proclaim it as our unalterable purpose and determination to 
live and labor for a dissolution of the present Union, by all lawful and 
just, though bloodless and pacific means....168

Separation by peaceful means was a mirage, argued Thayer, and he followed up  
his summary of the Faneuil Hall proclamation with a quote from George Ticknor 
Curtis (an anomalous personality in his own way because upon leaving the Whigs 
he joined the Cotton Democrats, he later wrote biographies of Webster and 
Buchanan and as a Democrat he defended Dred Scott before the Supreme Court) 
that any “'idea of breaking up the Union and destroying the Constitution by 
“bloodless and pacific mans” was a chimera, palpably impossible;...secondly, and 
if it was right for such sentiments and purposes to be proclaimed in Boston, it was 
equally right to proclaim them in Nashville.'”169

When Edward Everett Hale, prominent New England pastor and prolific writer, 
contributed an introduction to Thayer's book, he described the idea of an emigrant 
company as unique. True to his individualistic outlook, Thayer refused to pay the 
way of the emigrants, a burden they had to assume, but he would use the resources 
of the company to help the emigrants establish their settlements so they could then 
become prosperous citizens to the benefit of their communities. Why would 
anyone subscribe to the company? Altruism, a noble Christian virtue, according to 
Thayer. Many citizens could not join the Kansas Crusade, but they could make a 
donation that would allow the crusade to progress. That would serve their interests 
as well as the settlers, for what they shared in common was a desire to advance 
freedom and add territory. This was not a job of government, although the 
government could set down certain guidelines; no this was a matter for the people 
to decide and execute – hence, another version of popular sovereignty. Thayer had 
no doubt, especially with the help of emigrant societies, that slavery would be 
banished and freedom would prevail. Individuals had the capacity to achieve this 
by relying on Christian virtues and personal ambitions. In fact, thousands of 
settlers entered Kansas under such auspices, although in his published account 
Thayer admitted that it was less pacific than he had expected. Anti-slavery 
Northerners had to go to war against pro-slavery southerners to win their rights.170 
Thayer will return to the political stage in an expanded role with respect to 
emigrant societies once elected to Congress in 1858.
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As the battle over Kansas was shaping up, the politics in a nation with a long 
tradition of suspicion about what individuals could accomplish on their own and 
how government should conduct themselves against this basic philosophical 
bulwark. It created strange bed-fellows.

The opposition to Douglas's Kansas-Nebraska plan began organizing while 
Congress debated. A group of Conscious Whigs, Free-Soilers and Anti-Slavery 
Democrats met in Ripon, Wisconsin, on 28 February 1854 to consider their 
options. They agreed to form a new party whose single purpose was to prevent the 
extension of slavery. Alan Bovay initiated a move toward the creation of a new 
party subsequent to a conversation with Horace Greeley during the Whig 
Convention that nominated Winfield Scott. He told Greeley, an ardent Whig editor, 
Scott couldn't win; Greeley disagreed. Scott didn't win, and the election opened the 
way for Democrats under Douglas's leadership to organize Nebraska around the 
concept of popular sovereignty. The repudiation of the Missouri Line and the 
application of popular sovereignty was the last straw for Bovay and others who at 
the informal Ripon meeting decided that a new party was the only way to stop the 
extension of slavery. He and his compatriots were passionate, single-minded and 
adamant that no compromise on the prohibition of the extension of slavery was 
possible or acceptable. They were drawing their own line that went beyond the 
Missouri Line, the extension of slavery anywhere must end. Unlike the radical 
abolitionist, what the Ripon attendees had in mind was to not to abandon the 
political process but in fact to exploit it in its weakened condition by organizing a 
party that would tap into the wide-spread discontent over the extension of slavery 
and become a political force from the local to the national levels to stop slavery. In 
a letter written by Bovay to Greeley, two days before their initial meeting, Bovay 
told Greeley that the time for being passive was over. The Whigs, as he had warned 
two years before, could not win under its present leadership. H was prepared to 
destroy the Whigs in order to organize a new party that had a clear, single mandate 
– the extension of slavery will end. He told Greeley, as others in the abolition 
movement had publicly declared, allowing the two major parties to determine the 
agenda had only led to the advancement not the retardation of slavery.

A month later (20 March), the Ripon group met again to launch formally a new 
party. It is debated who first used the name Republican, but some scholars believe 
that Michigan dissidents meeting in Jackson on 6 July first applied the name 
Republican Party. Be that as it may, similar meetings were held across the Upper 
Midwest and before long an embryonic Republican Party was in place just prior to 
the off-year elections in the fall. The new party had gathered into its fold many 
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prominent Whigs, Free-Soilers and Democrats with a simple platform: Repeal 
Kansas-Nebraska and Fugitive Slave Act and end slavery in the District of 
Columbia. Without Kansas-Nebraska the extension of slavery would more or less 
come to an end because the fate of the territories south of the Missouri Line had 
been determined under the Compromise of 1850 and the territories north of the line 
would be permanently free territories. It is often noted that Abraham Lincoln, not 
yet well known outside of Illinois although he had served as a congressman briefly 
in the 1840s, gave his “Peoria Speech” during the fall. Several weeks earlier in a 
Springfield speech, he had condemned the Kansas-Nebraska Act, but in the Peoria 
speech he denounced the extension of slavery – that it should never be permitted in 
free territories – but with some qualifications. He both acknowledged the 
constitutional rights of southerners and absolved them of any conspiracy with 
respect to Kansas-Nebraska. He recognized that the problem of the existence and 
the extension of slavery was just as difficult for them as it was for the rest of the 
nation. He went so far as to support a fair and equal interpretation of the Fugitive 
Slave Act. This has launched an extended debate about where Lincoln actually 
stood on the ultimate question of abolition of slavery and more troubling the 
admission of the slave to citizenship. By every measure Lincoln was a caution 
politician and endorsed Whiggery because of its emphasis on adherence to the law. 
He was apologetic for slavery to the extent that America's first political generation 
thought that slavery would soon fade and, therefore, no direct action was 
necessary. He came to see slavery as a “monstrous”, immoral institution, but he did 
not demand the abolition of slavery. His adamant stance on exclusion of slavery 
from free territories may have grown out of his dislike of the Act to organize 
Kansas-Nebraska rather than a long-standing, deep-seated aversion to the 
institution that was at the heart of the issue. Certainly, in the fall of 1854, when the 
political landscape was in disarray, he remained loyal to the Whigs, and according 
to Holt and others re-entered politics, running for the state legislature, because of 
Kansas-Nebraska. He refused to join the Republican Party, but the demise of the 
Whigs left him little choice. At this time the main goal of the Republicans matched 
up with Lincoln's stand on exclusion of slavery. Besides, as the battle over Kansas 
escalated after 1854, there could be no advantage politically in seeking some 
middle ground. Kansas became instead a battleground that would test the 
competing political, ideological and constitutional viewpoints that had festered for 
decades. The contest that was unfolding in Kansas had been feared and embraced, 
and yet crossing the line for slaveholders and drawing the line for non-extentionists 
required a rethinking about the basic concept of self-rule. Americans had fought 
over their political differences in legislative halls but to date had not yet fought 
about them in combat. Kansas has many interpreters, but few could doubt that the 
showdown had the effect of dispelling doubts among northerners and westerners, 
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as it did with Lincoln, concerning what was needed. Before Lincoln's Peoria 
Speech but after Bovay's correspondence wit Greeley, the New York editor came 
around: he wrote in June 1854: "We should not care much whether those thus 
united (against slavery) were designated 'Whig,' 'Free Democrat' or something else; 
though we think some simple name like 'Republican' would more fitly designate 
those who had united to restore the Union to its true mission of champion and 
promulgator of Liberty rather than propagandist of slavery."171

When Michiganders met on Morgan's Forty Under the Oaks, an oak grove on the 
outskirts of Jackson, Michigan, on 6 July 1854, “Republicans” selected the first 
slate of state-wide nominees to run for office in the fall elections. Charles DeLand, 
the editor of Jackson's American Citizen, had, prior to the July convention, 
editorialized as follows: "This [opposition to slavery] is not a question of party 
loyalty, but a great fundamental principle of freedom, justice and humanity, a tenet 
of truth, law and legal right which is sought to be tampered with, and down-trod." 
Negotiating with political leaders of other parties, some of which were ready to 
nominate their own slates, DeLand won approval to proceed with Jackson 
convention to try to forge a united front against the monstrosity of Kansas. More 
than 3,000 had arrived (instead of the several hundred expected). Speeches 
followed with a brass band, but the convention was presented with a declaration 
handwritten by Jacob Howard in behalf of committee of delegates and then signed 
by many other delegates (excerpts below):

We believe that slavery is a violation of the rights of man – as a man – 
we vow at whatever expense, and publicly proclaim our 
determination, to oppose by all the powerful and honorable means in 
our power, now and henceforth, all attempts, direct and indirect, to 
extend slavery in this country, or to permit it to extend into any region 
or locality in which it does not now exist by positive low, or to admit 
new slave states into the Union.

We Resolve that the history of the Ordinance of 1787, prohibiting 
slavery north of the Ohio River, shows it to have been the purpose of 
our fathers not to promote, but to prevent, the spread of slavery....

[T]he Constitution of the United States gives to Congress full power 
to administer Territories. That power looks to the formation for states 
to be admitted into the Union; whether they shall be admitted as free 
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or slave states demands that Congress adopt such prudent and 
preventative measures as the liberties and interests of the whole 
country require. This question is one of the gravest importance to the 
free states...it is one which we hold it to be our right to discuss; we 
hold it to be the duty of Congress in every instance to determine in 
unequivocal language...the prevention of the spread of slavery. In 
short, we claim that the North is a party to the new bargain, and is 
entitled to have a voice and an influence in settling its terms.172

Perhaps the most curious plank was the Tenth: “That in view of the necessity of 
battling for the first principles of republican government, and against the schemes 
of aristocracy, the most revolting and oppressive with which the earth was ever 
cursed or man debased, we will coordinate and be known as Republicans until the 
contest be terminated.”173 Republican principles were lauded, as they often were, 
their definition being subsumed from the other resolutions, and the threat came 
from the scheming of an old enemy, traceable back to the Jeffersonians, 
aristocracy: agents, institutions, ideas trying to control the natural flow of 
republican ideals and practices.

The transition from a “Republican” movement to a “Republican” Party took time 
and effort. The effort had a grass-roots patina, such as the Jackson convention with 
thousands in attendance revealed, but it was also carefully choreographed by 
prominent editors and politicians. In the initial stage winning agreements from 
Whigs, Free-Soilers and others not to compete against Republican candidates or to 
have their nominees run as Republicans, was essential, and that was eventually 
achieved in Michigan. In other states less success was recorded. This has been 
called the fusion period, but as William Gienapp cautions, fusion could not be 
pushed too far because politicians by instinct wanted to preserve their own political 
turf and were often deeply suspicious of rivals. Gienapp quoted the Rock River, 
Illinois Democrat that there “will be less of fusion than of confusion.”174 
Agreements, however fragile and unwieldy, had to be cobbled together as 
necessary first steps in states where Republicans were active, without which 
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factionalism would have prevailed. In Michigan where the “Fusionists” or more 
accurately the Republicans, had only Democrats for opposition (the American 
Party was weak) and they sweep the election. The Democrats retained but a single 
House seat.175 Such was also the case in Wisconsin, the only other state to have a 
“Republican” party. The difference between Michigan and Wisconsin was that 
Wisconsin had no state-office contests so that the strength of the Wisconsin 
Republicans is somewhat harder to measure.176 Still, the forging of a new party 
was underway. Holt observes that the fluidity of the political structure was due in 
large measure to “ballot access”. Ballots were not yet printed under a single state 
agency. Rather political parties could print their own ballot. This meant, as Holt 
writes, “anyone who had access to a printing press and enough manpower to 
distribute ballots could start a new party. In sum, challengers to the major parties 
did not have to clear a series of legal hurdles to get 'on the ballot'” Ballots printed 
by new, minor political organizations were just as legal as the ballots printed by 
major parties. In addition, of course, citizens voted, that is, the ballots got marked, 
and while it was hard for minor parties to win presidential and even congressional 
elections they could prevail in local and state elections, as the Fusionists or 
Republicans did in Michigan and Wisconsin. And as the Kansas fires grew hotter, 
the use of the ballot by dissenting groups became a prominent feature of the 
territorial controversy. By the second half of the 1850s the wreckage on the 
political landscape was slowly being cleared. The fusing of dissident voices over 
how to counter the opening of the West to slavery was taking shape. While other 
issues may have simmered on the political stove, the issue of slavery had reached a 
boiling point. For the next half decade Americans whatever their fears and 
uncertainties about the political system, they will be able to identify who was who 
– Democrats who will stick to non-intervention and Republicans who will push for 
exclusion.177

Even after numerous state and congressional victories in the 1854 elections the 
“Opposition”, as it was called in Congress, since no national party yet existed, had 
enough votes to organize the US House. A territorial governor, Andrew Reeder, 
was appointed in June 1854 and a pro-slavery delegate (John Whitfield) to 
Congress was elected in November 1854. Several thousand armed Missourians 
“participated” in legislative elections, which was by all accounts fraudulent, and 
yet was declared by Reeder as official. When the territorial Legislature met in July, 
it ignored pleas for conciliation by Reeder and organized the territory as pro-
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slavery, enacting statutes that set up harsh penalties for those engaging in anti-
slavery protests. Reeder was replaced by Wilson Shannon. In the Fall 1855 the 
anti-slavery settlers convened their own organizing convention. The federally 
appointed governor was operating under a pro-slavery territorial legislature that 
had granted power to local officials to arrest and punish anti-slavery agitators, and 
yet a substantial part of the territory was under the authority of anti-slavery 
agitators who were also armed, had organized Free State Party and appointed 
James Lane as the commander of the Free-State-Party armed forces. Anti-slavery 
forces met in Topeka to write a constitution (known as the Topeka Constitution) 
that prohibited slavery, but they also enacted an ordinance that forbade the 
immigration of “Negroes” into the territory. The constitution and the ordinance 
were submitted to a popular vote and approved. This action left Kansas with two 
constitutions, two legislatures, two governors and in an ironic twist a second 
delegate to Congress, Andrew Reeder. Skirmishes between armed pro- and anti-
slavery forces were eventually stopped by a truce negotiated by Shannon. Such 
was the state of affairs in Kansas by the end of 1855. A standoff for the moment.

When Franklin Pierce delivered his Second Annual Message in early December 
1854 after the Democrats had lost the House, he began on an optimistic note, as 
presidents were wont to do. More than half the address dealt with foreign affairs. 
Upon turning to domestic matters not a word about Kansas or Nebraska, or the 
rising discord over slavery and its extension. It was almost as if the election of a 
few weeks before had not occurred. At the end of the address, he proclaimed his 
devotion to the American ideal:

We have to maintain inviolate the great doctrine of the inherent right 
of popular self-government; to reconcile the largest liberty of the 
individual citizen with complete security of the public order; to render 
cheerful obedience to the laws of the land, to unite in enforcing their 
execution, and to frown indignantly on all combinations to resist 
them;... to preserve the rights of all by causing each to respect those of 
the other; to carry forward every social improvement to the uttermost 
limit of human perfectibility, by the free action of mind upon mind, 
not by the obtrusive intervention of misapplied force; to uphold the 
integrity and guard the limitations of our organic law; to preserve 
sacred from all touch of usurpation, as the very palladium of our 
political salvation, the reserved rights and powers of the several States 
and of the people; to cherish with loyal fealty and devoted affection 
this Union, as the only sure foundation on which the hopes of civil 
liberty rest; to administer government with vigilant integrity and rigid 
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economy; to cultivate peace and friendship with foreign nations, and 
to demand and exact equal justice from all, but to do wrong to 
none....178

What a difference a year an make. Again about half of the Message concerned 
foreign affairs. Regarding domestic affairs, after due consideration of the Union's 
financial state, he took up (briefly) the tumultuous year in Kansas. The uncivil acts 
had not yet, in his opinion, violated federal authority, and if it ever came to that, he 
would not hesitate to order remedial action. The proceedings in Kansas were 
following the the basic precepts that the citizens should be allowed to determine 
their own institutions so long as they were “deporting themselves peacefully in the 
free exercise of that right....” What came after the paragraph on Kansas was pages 
on the theory of American constitutionalism that mainly defended the southern 
position on expansion, slavery, sovereignty and liberty. The fault lay with the 
agitators:

When sectional agitators shall have succeeded in forcing on this issue, 
can their pretensions fail to be met by counter pretensions? Will not 
different States be compelled, respectively, to meet extremes with 
extremes? And if either extreme carry its point, what is that so far 
forth but dissolution of the Union? If a new State, formed from the 
territory of the United States, be absolutely excluded from admission 
therein, that fact of itself constitutes the disruption of union between it 
and the other States. But the process of dissolution could not stop 
there. Would not a sectional decision producing such result by a 
majority of votes, either Northern or Southern, of necessity drive out 
the oppressed and aggrieved minority and place in presence of each 
other two irreconcilably hostile confederations?

The consequences could be disastrous. It apparently dismayed Pierce to think

...that any considerable portion of the people of this enlightened 
country could have so surrendered themselves to a fanatical devotion 
to the supposed interests of the relatively few Africans in the United 
States as totally to abandon and disregard the interests of the 
25,000,000 Americans; to trample under foot the injunctions of moral 
and constitutional obligation, and to engage in plans of vindictive 
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hostility against those who are associated with them in the enjoyment 
of the common heritage of our national institutions.179

The passage of Kansas-Nebraska in the Spring 1854 led to the massive turnover in 
the House after the Fall elections. The 2nd Session of the 33rd Congress (34th 
Congress would not convene until December 1855) met from December (1854) to 
March (1855), and dealt mainly with unfinished business of the previous session. 
Pierce had vetoed a river and harbor bill that the Congress tried unsuccessfully to 
resurrect. On 23 February 1855 the House began to push through the annual civil 
and diplomatic appropriations bill. This bill could cause controversy because some 
Congressmen made efforts to add amendments usually to benefit their districts or 
their pet projects while other congressmen were attempting to strip the bill of 
appropriations of which they did not approve. For the debate of HR-569 the House 
resolved itself into Committee for the Whole House on the State of the Union, the 
first order of business after some parliamentary wrangling to deal with 
amendments. Nearly 60 amendment had been proposed, and all of them were read 
during the course of the afternoon and all but three – #30, #41 and #58 – were 
approved. The most controversial of the three was #58 concerning tariff revisions. 
Further consideration was put off until the following day when #30 was voted 
down but #41 was approved. That left #58. The amendment was to be added to the 
end of the bill. It called in part for a 20 percent reduction in duties levied against a 
variety of imports. During the debate amendments were proposed not only to 
reduce or eliminate all duties on iron for rails but also to return money collected on 
iron imported previously by the rail companies. This led to an outcry against 
favoritism toward the rail companies Their political clout, derived in part from the 
fact that they had raised almost three-quarters of a billion dollars in private capital 
to build more railroad lines, an essential part of the expanding domestic 
infrastructure, and a refund was seen as a reward for their efforts. Critics charged it 
was nothing more than payback serving the wealthy and powerful. John Millson 
(D-VA) favored reducing rates but opposed the amendment, arguing that such 
reimbursement by the US Treasury constituted a large donation to the industry. 
Congress had refused in the past because it violated a basic American principle that 
no one economic sector should benefit at the expense of other sectors nor that 
corporations should be treated more favorably than individuals. It should refuse 
again. While the amendment was not approved, HR-569 was approved 126-80, and 
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the federal government could stay in business another year.180 Although petitions to 
repeal or alter Kansas-Nebraska were received, they were not about to be taken up 
in the final months of the Congress that had enacted the legislation.

When the 34th Congress convened in December 1855, the composition of the 
House had changed radically. Six members were nominated for Speaker, and after 
three ballots in which no one came close to a majority, the House adjourned. The 
stalemate continued for 11 days until 14 December with the House being unable to 
conduct any other business. After its 59th ballots, on 15 December, John Hickman 
(D-PA) proposed a resolution that called for dropping nominees with the lowest 
votes from any subsequent ballot until a majority was recorded. That was followed 
by a substitute motion from John Letchter (D-VA), that declared every member of 
the House should resign and new Congressional elections should be called. The 
substitute motion set the chamber to laughter. Russell Sage (O-NY but former 
Whig) proposed an amendment to the substitute amendment that called for Letcher 
to resign first and let the House act upon his resignation after which the House 
would act upon every other resignation by members who wanted to emulate the 
first. Letcher spoke in support of Sage's amendment if Sage would assure him he 
would resign. Letcher continued that the House was unlikely to organize any time 
soon so members might as well go home, open a new campaign and see what 
happens. Let the voters decide. Joshua Giddings (O-OH but former Free-Soiler) 
took the floor to blame the Democrats for the impasse because they had more or 
less voted as a block in favor of William Richardson (D-IL) whose vote count in 
the seventies was close to the number of Democrats in the House. Letcher replied 
that the problem was not with Democrats but with the Opposition: “...the 
Opposition seem to be entirely in a state of confusion. The happy family seem to 
be in a destitute condition. I doubt whether they could organize the House, if left to 
themselves.” The squabbling grew more intense, as Edward Wade (O-OH but 
former Free-Soiler) secured the floor amid shouts for him to sit down to propose 
that Letcher's amendment be extended to the whole administration: let the 
President resign and everyone else and Wade would support it wholeheartedly. The 
exchange between the Democrats and the Opposition continued until members 
began to withdrew their substitute motions and resolutions.181
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The debate returned to the Hickman resolution to drop the candidates receiving the 
lowest number. Democrats generally opposed the Hickman resolution because it 
would deprive them of the opportunity to block the election of any Opposition 
candidate. John Wheeler (D-NY) to explain how he and other “national” 
Democrats had left the Party. He had refused to support Kansas-Nebraska Act, and 
as a result he became an anti-Nebraska man, he conducted his campaign as such 
and he would not back down from the stance that the Opposition had the authority 
to organize the House. After further remarks the Hickman resolution was laid on 
the table, and the House took two more votes for Speaker without any result.182

For another two weeks the House debated and voted without choosing a leaders. 
Other variations of the resolutions for members to resign or for procedures to 
change were introduced and either withdrawn before a vote or rejected. 
Increasingly, the debate, focused on Kansas-Nebraska, grew more acrimonious. 
The House would debate and then adjourn without any action. Initially, Richardson 
(D-IL) led the balloting but remained from 25 to 35 votes shy of a majority. 
Eventually he was overtaken by Nathaniel Banks (O-MA, former Democrat, 
current Know-Nothing) who needed only a few votes to win a majority.183 
Throughout the balloting there were almost always ten candidates in the running, 
and had the House found a way to drop nominees who had no chance of being 
elected, the crisis could have been resolved quickly. The Democrats held together 
fairly well, and in the course of the debate they chided the Opposition because 
minor candidates were themselves from the Opposition. As the debate dragged on, 
Democrats took the position that the last election (Fall 1854) was full of mischief, 
and that was what resulted in the defeat of so many Democrats. The mischief? The 
opposing candidates did not run under party banners, and, therefore, they confused 
the voters by slamming the Democratic Party without having to acknowledge any 
party membership of their won. This was aimed not so much at the Know-
Nothings, whom the Democrats could identify and oppose on principle, but at the 
“Fusionists” who were running on a melding of Whig, Free-Soil and Republican 
principles. A confused electorate had made it harder for Democrats to state their 
case. This was a meaningless debate except to further chide the Opposition.184
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The daily escape from these fruitless sessions was to move adjournment, which did 
not always produce an affirmative vote but was more likely to the longer the 
session lasted. On 26 December Alexander Stephens (D-GA, former Whig) 
introduced a resolution that no motion to adjourn could be introduced until a 
Speaker was selected, and it passed 116 to 87. Despite approval of Stephens' 
resolution, the House had another out – to vote a recess – and that was what the 
House did without approving a Speaker on 26 December.

The House resumed the next day, and having lived a single day with the Stephens' 
resolution, the House moved to rescind it. The vote to rescind – 112-89 – was 
almost the same as to approve. Several votes on the Speakership were taken – now 
up to the 72nd ballot – without success.185 On 31 December the President sent his 
First Annual Message to Congress, a later date than usual.186 Still, the House had 
not organized. A new wrinkle in the Speakership debate was whether the House 
could actually receive the President's message, since it was not organized to do so. 
Was it even possible for the Message to lie on the Clerk's table? (The Clerk had 
been conducting the debate over the Speakership, but was he empowered to receive 
ßany messages or documents from outside the House including the Senate?) One 
vote, taken on a motion not only to receive the Message but to have it read, was 
defeated by 87-126. After more sparing, a motion for the Clerk to receive the 
Message and to hold it until the House had organized was proposed but never 
voted on. The Clerk was asked what would happen to the President's Message, and 
his reply was that it would be locked in the safe and be available when the House 
organized. That seemed to satisfy enough members who then voted to adjourn.187

When the House convened on 2 January 1956, they entered into a debate of what 
exactly had transpired relating to the President's Message. What appeared in the 
Journal of the House was not acceptable to all. A resolution was proposed, 
amendments to the resolution were proposed, and after some debate the matter was 
tabled. Following that opening debate Jonathan Knight (O-PA, former Whig, new 
member) rose to offer a resolution that when the 85th ballot were taken the person 
with a plurality would be elected Speaker. It was tabled by 115-103. Throughout 

GOVERNING IMPASSE

142

185Proceedings, Congressional Globe, 1st Session, 34th Congress, 27 December 1855, 89-95. Available on-line at 
http://memory.loc.gov/ammem/amlaw/lwcg.html.

186The Senate received the hand-delivered message during debate on 31 December. Congressional Globe, 1st 
Session, 34th Congress, 107. Available on-line at http://memory.loc.gov/ammem/amlaw/lwcg.html.

187Proceedings, Congressional Globe, 1st Session, 34th Congress, 31 December 1855, 123, 124-125. Available on-
line at http://memory.loc.gov/ammem/amlaw/lwcg.html.

http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html


the day the House toggled back and forth between debates and votes on receiving 
the President's Message and choosing a Speaker.188

By 4 January the House had voted 90 times for Speaker. Banks continued to lead, 
having received 101 of the 108 votes he needed on the last ballot. Richardson was 
a distance second with 72, and Henry Fuller (O-PA, new member, leader of the PA 
American Party) in third place had 30 votes. The remaining five candidates 
combined to have 11 votes: Alexander Pennington (O-NJ, former Whig) 6 votes; 
James Orr (D-SC) 2 votes; and John Williams (D-NY), Gilchrist Porter (O-MO) 
and John Quitman (D-MS)) each had 1 vote. As more than one member from the 
floor suggested, if one or two candidates were to withdrew or if an arrangement 
could be found to bring the minor candidates into the camp of one of the leading 
candidates, the stalemate would end and the Speaker would be elected. On 4 
January in an opening “Explanation”, a procedure by which a member of the 
House could respond to a statement or a reference, which identified him or 
something he said, made by another member, Boyce (D-SC) tried to clarify his 
position on the State of the Union. “It is true...,” he declared, “that I have had and 
still have the most melancholy forebodings as to the future of our country. I have 
thought, and I still think, and I have expressed the opinion, and I still express the 
opinion, that there are circumstances at work which are hurrying us almost 
irresistibly to a disruption.” He noted the hostile attitude of the North not only 
toward the South and its institutions but also toward the Constitution, which in his 
opinion was a compromise on the question of slavery. Why more disruptive now 
than before? Why will the antislavery forces succeed? Because they have enticed 
people by claiming that the citizens themselves have the power to change 
longstanding traditions and practices, and what people, when offered such an 
opportunity, will not seize the power to do so. “Well, what people, I would ask, 
have ever had the greatness to decline power when offered to them?” Only one 
man, he proclaimed had such greatness, and he pointed to a portrait of George 
Washington hanging in the chamber. “The people of the North cannot decline it.” 
The party that advocated granting such power to the people will ultimately destroy 
the Union. This elicited a response from John Allison (O-PA) who elevated not 
Washington but Benjamin Franklin who helped to lead the movement to abolish 
slavery in Pennsylvania on the grounds that slavery should not be allowed to be 
extended. The Clerk of the House tried to declare the debate out of order, as 
members came to the defense of their colleagues and a verbal donnybrook ensued. 
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Order was restored finally, when members began to shout “Call the Roll”, and the 
vote to elect a Speaker commenced again, for the 91st time and with no success.189

For the next two weeks more debating and voting. New avenues of controversy 
were opened. This was not the first time that the House had trouble electing a 
Speaker, but it was the most enduring. Members found themselves in disagreement 
about earlier elections and spent days arguing their points. It was brought more 
than once that this situation was unlike the earlier 1848 stand-off between the 
Democrats, Whigs and Free-Soilers in that the Opposition, actually called 
Republicans, had enough votes – they simply could not get their members to vote 
as a unit. In addition resolutions were introduced to demand that the candidates for 
Speaker answered certain interrogatories of which there were several sets. 
Candidates as did the members split over the purpose and worth of such 
interrogatories. Finally, both Richardson and Fuller withdrew, and in their place 
entered several more candidates. By 24 January the House had voted 124 time 
without making a choice. On that day a new wrinkle popped up. The President's 
Private Secretary appeared with a Special Presidential Message (the Annual 
Message had yet to be read) concerning events in Kansas. The House began an 
extended debate about whether to receive or whether it could receive the 
President's Message without having formerly organized. A vote to have the 
message read was approved, and the debate over the Speakership was interrupted 
to hear the President's Kansas report.190 Having heard the speech, the House briefly 
debated the next step, the solution being to lay it on the table, after which the 
House adjourned.191

Nearly 10 more days passed before the House agreed to accept a vote for Speaker 
by plurality, and under those conditions Nathaniel Banks was declared Speaker. 
The long nightmare had come to an end, and it came to end because a Tennessee 
Democrat, Samuel Smith, who had voted against other plurality resolutions, had 
decided on the basis of the raucous debates of the previous days that if plurality 
would end the stand-off, then it was time to do so. Smith introduced his resolution 
on a Saturday morning 2 February 1856. Such resolutions had been introduced 
before. It simply stated that if the House failed to elect a Speaker after three 
ballots, the person with the most votes – a plurality – on the fourth ballot would be 
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declared Speaker. After the resolution had been read, Smith immediately moved 
the previous question, i.e., a vote on his resolution. Immediately, William Goode 
(D-VA) moved to table the resolution. This became a key procedural vote because 
to lay on the table took precedence over to call the previous question. This did not 
appear to be simply another vote to substitute plurality for majority, as had been 
tried several times before. The resolution came from a southern Democrat and he 
may well have known that other Democrats were prepared to support his motion. 
Debate on tabling a motion is limited. The vote was taken, and of the 218 members 
voting that Saturday morning (total membership was 233) a majority of 114 voted 
nay to table. The breakdown of the vote is of interest because of the fractured 
nature of the the House .membership. Voting to table were 65 Democrats (79 total), 
28 Know-Nothings (51 total) and 11 Opposition (103 total). Throughout the debate 
the Democrats had again chided the Opposition that the latter could organize the 
House if they could only “get their act together”. Despite their losses the 
Democrats had managed to show public unity in the 130 votes for Speaker, 
although tension existed below the surface between Northern and Southern 
Democrats. Richardson, like Stephen Douglas, was from Illinois and advocated a 
policy of non-interference. The so-called Opposition consisted of 51 Know-
Nothings, but the Know-Nothings were split into three groups. They included 
Southern Know-Nothings, many former Southern Whigs, Middle-Atlantic Know-
Nothings who followed the lead of William Fuller of Pennsylvania, also a 
candidate for the Speakership and Northeastern Know-Nothings who threw their 
support behind Banks a former Massachusetts' Democrat. Had a few of the 
Southern or Middle-Atlantic Know-Nothings switched their votes to Banks who 
for more than 100 ballots had been within 6 to 10 votes of winning the 
Speakership. On the motion to table at least a dozen Democrats including Smith 
voted nay among the 77 Democrats voting. More than half (28) of the Know-
Nothings, virtually all Southern and Middle-Atlantic Know-Nothings voted no 
along with 11 southern “Opposers”, mostly former southern Whigs. Northern 
“Opposers” and Know-Nothings had consistently supported Banks with between 
100 and 110 votes but never achieved a majority (that number was dependent on 
the total members voting). With Democrats joining the “Opposers” and their 
Know-Nothing allies the Smith Resolution passed. Southerners along with Smith 
voting nay were Thomas Clingman (NC) and Joshua Jewett (KY). In addition 
Andrew Oliver (MO) voted nay. For northern Democrats troubled by the non-
interference policy voting against the motion to table may not have been as serious 
a matter, but for Southern Democrats to vote to allow a plurality instead of a 
majority meant that Banks, who was by default the leader of the Opposition would 
assume the Speaker's Chair. Having defeated Goode's motion the House proceeded 
to vote on Smith's resolution, which carried by 113 to 104. The nays (opposed to 
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Smith resolution) consisted of the same group as the ayes to table with two 
exception: James Allen (D-IL) had voted not to table but then voted against the 
resolution; Philemon Herbert (D-CA) had voted to table and then voted for the 
resolution. The majority vote in favor of the resolution (113) was one vote smaller 
than the nays to the table motion because Elisha Cullen (A-DE), a supporter of 
Henry Fuller for Speaker, voted against tabling but then withheld his vote on the 
resolution, even though the other Fullerites favored the motion to table and and 
then approved the motion on plurality. Sixteen members did not vote on the Smith 
resolution. The House handily defeated (117-101) a motion by William Boyce (D-
SC) to rescind (actually approved motion by Smith to table rescission motion) and 
more handily (84-133) a motion by George Jones (D-TN) to adjourn (in order to 
avoid the four required ballots). All of these votes – to table, to accept, to rescind – 
preceded the actual vote for the Speaker in which a plurality would be sufficient. 
Other parliamentary tactics were tried but failed, and the balloting for Speaker 
commenced.192

In the four votes that followed, Banks held his led but his margin shrunk. During 
these votes between 213 and 215 members voted with the majority vote set at 107 
or 108. Between 18 and 20 did not vote, were not present or were indisposed. 
Banks plurality held firm at 102 until the last vote when it rose to 103. South 
Carolina's William Aiken replaced Illinois's William Richardson, and his vote 
totals came in at 93, 93 and 92 for the first three and then jumped to 100 for the 
fourth and last vote. These were higher totals than Richardson had normally 
received. Not only had the renegade Democrats returned to the fold, but mainly 
southern Know-Nothings and “Opposers” moved into the Aiken's camp. Five 
candidates competed in the four final votes. Fuller continued his candidacy. Some 
members saw him as playing a spoiler's role because of his differences with other 
Know-Nothings. Lewis P Campbell (O-OH) and David Wells (D-WI), who had 
disavowed their candidacies and voted for Banks and Aiken respectively (instead 
of not voting as with Banks, Aiken and Fuller), continued to collect five or six 
votes from disgruntled Whigs and Democrats. Fuller continued to hold his 13 
votes, mainly from Pennsylvania, Maryland, New York and several southern states, 
until the final vote when his total fell to six. His southern plus Maryland supporters 
switched to Aiken. Fuller was left with two votes from Pennsylvania, two votes 
from New York, one vote each from Maryland and Delaware. Aiken came within 
three votes of Banks's final tally. Was it possible that Smith's strategy envisioned 
the possibility that on the showdown vote, enough voters for minor candidates 
would switch to Aiken in order to prevent the election of Massachusetts Banks, a 
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apostate Democrat. If so, it didn’t come about. In his acceptance speech Banks 
promised that all voices would be heard, but the likelihood that that the House was 
to engage greater civility after three months of balloting was remote.193

The behavior of the House in the 34th Congress may have had something to do 
with the composition of the membership. The election of this House was held a 
year before it met in its first session. The events in Kansas during that intervening 
year could not have mollified the differing opinions that the members brought to 
the first official session. More telling, perhaps, was the fact that 146 of the 233 
(plus one vacancy equals 234) members were newly elected. Several of the newly-
elected had served before, and without examining membership lists for the 
previous decade or more I cannot say how many of the newly-elected were new to 
the House. In comparison to the membership of the previous Congress, however, 
which had enacted Kansas-Nebraska, this was a less sympathetic if not a more 
hostile crowd. The official list, when the House convened, identified members of 
the Democratic Party and the American (Know-Nothing) Party and the remainder 
as Opposition. Some of the Opposition were former Whigs and Democrats but 
most, it would appear, had been elected as Republicans or Fusionists. Many 
personal and local circumstances played a role in the election or reelection of 
House members. Kansas-Nebraska was one of several agitating issues, as election 
historians have written about, but it came to dominate the national political debate. 
The turnover in House membership in some states was complete. In California 
(elections at-large), Connecticut, Iowa, Michigan, New Hampshire, Maryland and 
even Louisiana no incumbents from the 33rd Congress appeared on the list for the 
34th Congress. In the case of Michigan, for example, three of the four House 
members, elected to the 34th Congress were listed as Opposition members and one 
as a Democrat who replaced another Democrat. William Howard (1st District), a 
Detroit lawyer, ran in 1854 as a Whig and after the election joined the fledging 
Republican. Henry Waldron (2nd District), also a former Whig, had served in the 
Michigan Legislature before his first run for the House when, as a Republican, he 
defeated David Noble (D), after a single term in House. The fourth Congressman 
elected in 1854 was George Peck, who had served in the Michigan Legislature and 
as Speaker of the Legislature, before serving a single term in the House, having 
replaced Hester Stevens, another Democrat. There is no intent here to use 
Michigan as a model, but rather to indicate that where the political ferment was 
strong incumbency offered little security. The American Party, which was more 
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concerned with with religious and ethnic questions than with territorial questions 
elected 51 members to House. In Connecticut all four Democrats were replaced by 
American-Party nominees. James Pratt (D) a prominent state legislator served one 
term in House, having been defeated by businessman, Ezra Clark jr., who was 
reelected as a Republican until he was defeated in 1860. John Woodruff replaced 
Colin Ingersoll. Ingersoll, a Democrat, had served in the Polk Administration and 
was elected to the House in the 32rd Congress. Woodruff, factory worker and active 
in local and state politics, served one term, was defeated for reelection to the 35th 
Congress and then won as a Republican in the 36th Congress. Sidney Dean was a 
minister and a member of the Connecticut Legislature when elected to the 34th 
Congress under the American Party and was reelected to the 35th Congress as a 
Republican. He succeeded Nathan Belcher, who as a Democrat was first elected to 
the House in the 30th Congress and elected again in the 33rd Congress and who did 
not stand for reelection to the 34th Congress. Finally, William Welch, physician and 
state legislator and senator before serving a single term in the House during the 
34th Congress and returned to Connecticut to resume his practice and serve again in 
the state legislature. He took the seat held by Origen Seymour, Democrat, who had 
served as Speaker in the Connecticut Legislature and served two terms in the 
House after which he was appointed to the Connecticut Superior Court. It would be 
mistaken to assume that the members who came to Congress for the first time after 
the 1854 election were inexperienced in political matters, but rather they were not 
beholden to the decision or precedents set forth in the previous Congress. 
Whatever banner they came under, they were a diverse group, many of whom 
eventually joined the Republican Party but who began their tenure as mavericks. 
The Jeffersonian ideal that frequent elections would keep the system “clean” had 
never worked out in practical terms. Throwing the “bums out” did not necessarily 
cleanse the system. Many new members may be new to Congress but not to 
politics.

The newly-organized House under the Opposition and Nathaniel Banks got off to a 
shaky start. The Opposition's vote margin issue-by-issue against the “new 
opposition” was no more than a handful. In the days following Banks's installation, 
the House named a new clerk to replace the Democratic-appointed clerk who led 
the House in its herculean effort to elect a Speaker, with thanks, of course. Other 
appointments had to be made as the House proceeded with its organization under 
the Opposition, and , in addition, the House had to approve a set of rules. On 6 
February (two months into the 1st Session) Thomas Clingman (D-NC) moved for 
the House to adopt the rule of the previous Congress (a normal procedure), but 
George Jones (D-TN) asked Clingman to have read a resolution, which if 
Clingman approved of, could be substituted for Clingman’s motion. The Jones 
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resolution was read. It called for a special committee to be appointed to study the 
House rules. Clingman refused to allow the resolution to be substituted for his. 
Lewis Campbell (O-OH) came to the defense of the Tennessean. He argued that 
unless a select committee were appointed to review the rules, which were patently 
defective, the House could never amend them because that required a two-thirds 
vote. Before a vote could be taken, a motion to adjourn (the House having just 
convened) in order to avoid a vote was offered and defeated. The House then voted 
in the affirmative on the Clingman motion. Jones had been Chair of the Rules 
Committee in previous Congresses, and he did not explain during the exchange 
with Clingman, a fellow Democrat, why he favored a review of the rules. For 
Southerners, tampering with the rules was dangerous business, but the rules that 
the Opposition had to operate under had the strong imprint of previous Democratic 
Houses. For Campbell, however, the Opposition could not expect to get any 
defective rules changed by a floor vote and, therefore, had to turn to a select 
committee to review all the rules and propose amendments.194

Campbell was a quixotic figure. He was former Whig, who had led a filibuster 
against Kansas-Nebraska in the House and for doing so had provoked a “well oiled 
and well armed” Henry Edmundson (D-VA) to brandish a weapon on the floor of 
the chamber, as he approached Campbell, before Edmundson was subdued and 
arrested by the House Sargent-At-Arms.195  During the Speaker's contest 
Campbell’s voting was unpredictable. He voted against the Smith resolution that 
lead to the plurality rule. He cast votes on each of the final four ballots for Banks, 
and while he disavowed a candidacy for the Speakership, four members of the 
House voted for him. He never seemed to settle in with any party. Over his career 
until 1870 he would be elected to various offices as a Whig, a Know-Nothing, a 
Republican and a Democrat and was known to support Free-Soil views made him 
suspect. Having left a business career (Ohio canal companies) he was first elected 
as a Whig in 1848 after three defeats. He was reelected as a Whig in 1850 and 
1852, as a Know-Nothing in 1854, as a Republican in 1856 and, after serving in 
the Civil War, as a Democrat in 1870. He was respected for his fairness, however, 
and during the 34th Congress he was elected Chair of the House Ways and Means 
Committee. He was among the most active debaters and tacticians on either side of 
the aisle and, therefore, could not be ignored. Above all, he knew House 
procedures and rules as well as anyone, and he had no hesitation in using them to 
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tie up House proceedings or to advance his own agenda. Revisions to the rules to 
the disadvantage of the Democrats was a perfectly reasonable strategy.

A political plum, handed out by House and the Senate each session, was the 
printing contract. John Bingham (O-OH) introduced a resolution (5 February) to 
declare the election of a Columbus (OH) man as the House Printer. Objections 
were raised immediately because an election was called for, not a declaration of an 
election. The House bogged down in a dispute over how to proceed with the 
election or appointment of a printer, and after several hours adjourned mid-
afternoon. Debate on the election of a printer resumed the next day (6 February), 
and after three votes the Ohio candidate was at least 20 votes shy of the majority 
that he needed to win. After the third ballot Campbell interrupted the proceedings 
with a message just received from the Senate. It had approved “a small 
appropriation for the purpose of furnishing fuel to prevent the poor children of the 
city and of Georgetown from freezing to death.” The Senate resolution had been 
introduced the previous day by John Clayton (O/W-DE) who had failed in an 
earlier attempt to have money transferred from the Senate contingency fund to aid 
the poor. He had presented a letter from a Dr Samuel Storrow that described in 
harsh terms the dying of starving mothers and babies. The new resolution by 
Clayton simply asked the House and the Senate to appropriate $1,500 as aid to 
assist the poor. When the Clayton resolution finally came up for debate, Robert 
Toombs (D-GA) objected on the grounds that this was not a matter for the national 
government but for the municipal government. In fact, it was dangerous for the 
national government to provide funds for local charities. Washington could if it 
wanted to tax property owners to support local charities. “The ability of the people 
here to take care of their own poor is...just as good in winter as in summer. It is 
wrong in principle for Congress to be administrators of public charity, more 
especially when this city is perfectly adequate to do so for itself.” Discussion 
followed about the state of the economy in the seat of the government, especially 
since the federal government was a major proprietor and yet paid no taxes. 
Opposition came from both southern and northern Democrats, but the resolution 
passed by a vote of 28 to 21. It was the Clayton Resolution that Campbell asked 
the HOuse to consider in the midst of the debate over the printer.196

Objections were raised that Campbell’s resolution was out of order, and Campbell 
in response asked for unanimous consent, which he knew was unlikely to be 
granted, to proceed with debate on his resolution. John Letcher (D-VA) objected on 
the grounds that printer question should be resolved before taking up the Campbell 
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resolution. “Campbell responded with: “The printing is not suffering, whilst the 
poor around us are freezing to death.” The Speaker tried to curb the debate by 
ruling it out of order, but it continued. Thomas Davidson (D-LA) offered to donate 
$10, and if all the House donated money, the resolution would be unnecessary ($10 
x 234 members = $2,340, more than what the Senate resolution called for). A 
motion to adjourn was moved and approved. The House adjourned at 2:30 without 
having named a printer or having helped the poor.197 Campbell’s altruism was no 
doubt sincere, but his strategy was to attack what he and others of the Opposition 
saw as the obstructionism of the House Democrats, especially with the rules.

The following day, after the Speaker announced that the public printer was 
“question in order”, Campbell took the floor to propose once again that the 
question of the printer be delayed to reconsider the question of the poor. He was 
asked to yield by a member of the Opposition, and he refused. The Speaker 
reminded him that he was out of order according to the House rules, but he 
demanded a vote on reconsideration anyway since it was the rules themselves that 
he wanted to test. The Tennessean, Jones, whom Campbell had supported earlier 
and who knew the rules as well as Campbell, moved to table Campbell’s 
resolution, and that prevailed after which the House turned to the printer question. 
Within minutes after the House voted to take up the printer question, Campbell 
moved to postpone it, and when asked why he replied for the relief of the poor.198  
He saw no chance to elect a public printer, but he believed that if every member  
ignored the technical objections (rules and agendas) and allowed a vote on relief 
for the poor, it could be accomplished in “forty minutes”. Campbell got the debate 
that he wanted. He accused members of constantly hiding behind technicalities 
(just now the objection that relief required an appropriation that only the 
Committee of the Whole could debate) instead of taking a vote. What he was 
asking for had precedent in the past, to assign money from the contingency funds 
for specific intents. Congressmen Jones himself had urged the House to approve a 
appropriation from the Senate contingency fund in 1852 to pay for booze among 
other things to entertain Louis Kossuth. His contention was questioned by Jones 
and others, but Campbell stood firm: “Gentleman cannot escape the point...to wit: 
that $4,500 of the people’s money was taken from the Treasury, by virtue of a law 
for which the Democratic party voted, to buy brandy, and cigars, and wine,” to 
entertain a foreigner whose avowed purpose for his visit was to entangle the United 
States in foreign wars. To Houston (D-AL) and Letcher (D-VA) he posed the 
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question: how many thousands of dollars had they approved by special 
appropriations to pave the streets in front of the homes of their wealthy DC 
supporters or to favor railroads with land grants but now refuse for technical 
reasons to spend several thousand to help the poor.199 This aroused the accused to 
defend themselves. Campbell had been careful in how he framed their participation 
in these actions – not being dishonest or corrupt but rather bending the rules to 
achieves their desired goals. Even if the rules were suspended to allow for a vote 
on Campbell’s resolution for the poor, it still had to be a part of the agenda of the 
Committee of the Whole House. Since the House had decided to take a four-day 
recess the Committee of the Whole would not convene until Monday. Campbell 
greed to let the vote over until Monday and to permit another vote on the printer 
before the House quit business for the day at which point Alfred Greenwood (D-
AK) introduced a resolution by which each member would be assessed not $10 but 
only $5 to relieve the poor in Washington, but it never came to a vote, nor was 
another vote on the election of a printer.200 On the Monday next before asking the 
House to suspend the rules, Campbell introduced two letters into the record: one 
from a committee of women who had taken on the responsibility of caring for 
some of the less fortunate and one from Dr Storrow, the same letter that the Senate 
had received. The women wrote that “In this winter of unprecedented and terrible 
severity we have found human beings in sheds, starving and almost naked. We 
have seen mothers and their children huddled together in one wretched bed, as 
their only chance to escape freezing....We have seen the father shaking with ague; 
the mother worn down with struggling....We have heard the cry of despair invoking 
the aid of death.” Work was not to be had because the weather had closed down 
factories and businesses. Noting that they had for 17 years carefully and wisely 
distributed whatever bounty they had among the poor, they assured the community 
they would continue to do so. In both letter the point was made that the city’s funds 
were exhausted.201

Campbell refused to allow the vote on the printer to proceed, as the Chair 
requested, until a vote on suspension of the rules was taken. Such a vote had to be 
unanimous, and one objection ended the proceeding. Two votes on the printer were 
recorded with no decision. It was then moved that a vote by plurality be approved 
to which Campbell objected because the rules did not allow for it. To substitute 
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plurality for majority would require a change in the rules and a vote of two-thirds 
in favor. The House adjourned several hours after it convened unable to conduct 
any further business. The standoff was most manifest on Saturday, 11 February,  
when the House convened, Campbell called for a suspension of the rules and the 
House adjourned.202  Further votes on the public printer were taken with anyone 
receiving a majority, although the Columbus printer was no longer the main 
contender. On 13 February the House voted for the eleventh time on the public 
printer, and a majority approved the former printer, New York Democrat, Cornelius 
Wendell, who had first served as the public printer under Polk and continued under 
Pierce and later under Buchanan. He was closely associated with the 
Congressional Globe.203  The Opposition did not have their own printer, and 
Campbell failed to get his resolution passed by holding up the vote on the printer. 
The next day Campbell tried again to get his resolution to a vote and failed.204 That 
apparently was the end to resolution to relieve the poor, as other, more incendiary 
issues crowded onto the agenda. He tried to use the rules to advance his agenda 
just as others used them to stymy his agenda.

Having finished most of the business of organizing, House returned to the business 
of cleaning up the backlog, in particular the disposition of the two Presidential 
messages, the Annual Message from late December and the Kansas Message from 
late January. Immediately the assignment of the Kansas Message to an appropriate 
committee became contentious. The President did not recommend any action but 
left it to the Congress to decide what should be done. Pierce's Kansas Message (24 
January 1856) had a legalistic framework – what laws had been instituted and 
ignored – and the earmarks of Senator Lewis Cass (D-MI) with references to 
“organic law”. Pierce had to be persuaded to support Kansas-Nebraska, and he 
called a rare Sunday meeting with Cass and Douglas among others in attendance in 
the Spring of 1854. His reluctance stemmed form the repercussions that might 
result from the “repeal” of the Missouri Compromise, as contained in the Kansas-
Nebraska Act. He was right, of course, there were repercussions. But his 
sympathies lay with the South in any event, and he championed the non-
interference provisions. He acknowledged that under the “organic legislation” by 
which territories were to be organized Nebraska had moved ahead without incident 
while Kansas was on the verge of collapse. The first governor, Andrew Reeder, 
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who was appointed in June 1854 but did not assume office until October 1854, was 
faulted for. His major faults were that he had not conducted, as called for, a census 
to determine the eligible voters and had not set a place for the seat of the 
government. He was actually dismissed in July 1855 for personal misconduct, 
which Pierce alluded to without specificity: allowing “his attention to be diverted 
from official obligations by other objects,” and in so doing required Pierce to 
remove him. Before Reeder's arrival, according to Pierce, a legislature was a 
elected and a Delegate-To-Congress was appointed and received without question 
by the Congress. Under established precedent (part and parcel of the organic 
legislation) the Congress could have refused to accept the results in disputed 
precincts and reused to seat the delegate. It did not. The “pernicious agitation” that 
resulted came from those forces determined to dispute the nation “over the 
condition of the colored persons held to service in some of the State....” These 
efforts had “so long disturbed the repose of our country and excited individuals, 
otherwise patriotic and law abiding, to toil with misdirected zeal in the attempt to 
propagate their social theories by perversion and abuse of the powers of Congress. 
The governor had examined the returns and made his decisions in his official 
capacity, and that must now be enforced. The efforts by the opposition to set up an 
alternative government on the grounds of numerous violations in carrying out the 
required procedures is tantamount to rebellion. The most serious violation of the 
organic legislation, said Pierce, was in choosing several seats (Leavenworth, 
Shawnee Mission and Pawnee City) where the territorial government would 
conduct its business. The governor was at fault, and yet the Congress was aware of 
what had happened and had not acted to forbid explicitly. Rather the Congress in 
making appropriations for public buildings stated the money would b available 
once the decision about a seat of government was declared. Missteps had been 
taken, but since Congress did not object at those junctures when it could have, the 
territorial government initially organized should be declared the legitimate 
government. (It has also been argued that had this first territorial government 
proceeded to ask a sympathetic Congress for statehood, it would have been granted 
and the “Bleeding of Kansas” would have been avoided.) . Finally, Pierce made it 
clear that he would use the power of the federal government to support and defend 
what he considered the legitimate government of Kansas. This would be the 
government, when Kansans were ready, to call for the constitutional convention by 
which the territory would enter statehood. He asked Congress for two things: an 
enacting law declaring that the steps he outlined for admission should be taken; 
and a special appropriation for underwriting public order in Kansas.205
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Having dispose of the printer question the House finally turned to the President’s 
Kansas message. Which committee should be assigned a message that mainly 
reviewed events (from the President’s perspective) with a request for an 
appropriation at the end? Solomon Haven (O-NY), taking note of the money 
request, urged that the message be taken up by the Committee of the Whole on the 
State of the Union or by the Committee on Ways and Means.206 Since Kansas was 
a territory, argued Galusha Grow (D-PA), the message should be referred to the 
Committee on Territories, to which George Dunn (O-IN) responded that the 
message involved so many legal questions about meetings, where they took place, 
etc. that it should be sent to a “committee on law” (presumably the Judiciary 
Committee).207  After debate the House chose to assign the message to the 
Committee of the Whole on the State of the Union. Objections were raised, and the 
House adjourned.208

In the Senate, which had organized under the Democrats, the President’s Kansas 
Message was also a bone of contention, and a few days after the House began its 
debate on what course to follow, Isaac Toucey (D-CT), a steadfast northern 
Democrat, took the floor to say that the demands by the Opposition Party that order 
be restored in Kansas would be answered not by recognizing the actions of the 
renegade legislature but by enforcing the acts of the original (pro-slavery) 
legislature.209  The debate heated up when on 4 March 1856 the (anti-slavery) 
Topeka Legislature passed a resolution asking for admission as a state and electing 
James Lane, an Indianian who had led the “anti-slavery military forces” and 
Andrew Reeder, first governor appointed and then fired by Pierce, as the two 
United States Senators. Shortly thereafter, the House and Senate introduced 
different bills that would “enable” Kansas to become a state. The House bill, 
making no mention of slavery except with reference to the state of fugitive slaves, 
endorsed the provisions in the Topeka Constitution. The Senate, on the other hand, 
under the leadership of Douglas, who denounced the work of the Topeka 
Convention, was faced with a bill that reaffirmed non-intervention and the work of 
the pro-slavery territorial legislature. By the summer (1856) the two bills would 
pass in their respective chambers but die in the other chamber. In the meantime, the 
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debate over Kansas grew more divisive and quarrelsome. A special House 
committee appointed to go to Kansas and investigate the charges of fraud and 
dishonesty, not surprising, issued a report confirming both.

President Pierce had issued a proclamation on 11 February that ordered the “armed 
forces” on both sides to disarm and disperse or he would order federal forces to 
impose order. Neither happened. On 21 May the pro-slavery forces marched into 
Lawrence and set fire to the Free State Hotel (owned and operated by the New 
England Emigrant Aid Company) plus newspaper offices and private homes. John 
Brown with a small band of armed men retaliated by killing as many as five pro-
slavery settlers near Pottawatomie Creek. TheTopeka supporters denounced the 
massacre, but pro-slavery forces demanded revenge. The governor, William 
Shannon, a proslavery Ohioan, issued a new proclamation ordering all irregular 
armed forced to disband, but to the contrary pro- and anti-slavery forces fought it 
out in Osawatomie. Shannon resigned and was followed by John Geary, a military 
man from Pennsylvania, who with a body of federal troops intercepted a pro-
slavery force headed to Lawrence and persuaded its leaders to return home. For the 
next few months through the presidential election Kansas was relatively quiet.

The backdrop for this outbreak of violence and disorder was a famous speech, 
“The Crime Against Kansas” by Charles Sumner (O/FS-MA) over a two-day 
period, 19 and 20 May. On 13 May the Senate under a special order (time set aside 
for debate) to take up once again Douglas’s enabling bill for Kansas, introduced on 
17 March. Sumner took the floor to announce had a major speech to give and 
would like the advice of the Senate as to an appropriate time. On 12 May after the 
Senate had spent a week trying to reduce the docket but with little success the 
Kansas debate was resumed with a long speech by Lewis Cass. As he was wont to 
do, he devoted most of this remarks to constitutional questions, having long ago 
concluded that Congress had no legal authority to determine the existence or the 
prohibition of slavery in the territorial phase under the concept of popular 
sovereignty. The following day Cass completed his speech, and Sumner asked for a 
time to be set aside so that he could speak to the Kansas question. Senators began 
to negotiate on how to grant Sumner his wish, since he said it would be a lengthy 
speech, and also to meet the desires of Senators who had bill pending. Douglas 
then proposed that even though other bills were pending, like the transcontinental 
railroad in which he had a special interest, the Senate should hear Kansas speeches 
on a daily basis while also considering other bills. More parliamentary 
maneuvering until it was agreed that Sumner would speak on the following 
Monday (the original date) and that the Senate would proceed with further 
speeches until the Senate was ready to dispose of the bill. Other matters would be 
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taken up in the week ahead and in between other speeches on Kansas. Sumner’s 
speech was set for 19 May.210

The events in Kansas plus the deliberations in the Senate since Douglas had 
introduced his bill to proceed with the enabling legislation had only stoked the fires 
of discontent. The discontent had as much to do with Douglas himself as with the 
legislation. Prior to the introduction of the Douglas bill, the Senate had engaged in 
a debate over the number of copies of the President’s Kansas Message to print. 
During this seemingly innocuous debate - nothing about Kansas could be classified 
as innocuous - on 12 March Seward made it clear that, even though Douglas was 
so confident that he had the votes to pass an enabling act without showing any 
regard for the minority position on Kansas,  Seward wanted to remind Douglas and 
the Senate that he was prepared to argue against the enabling act “to the last”. It 
was finally urged that the order to print 60,000 copies be approved and further 
discussion be reserved until a formal bill (Douglas’s bill) were introduced. The 
President of the Senate said a vote was not possible under the rules because any 
such resolution on numbers had to be first considered by the Committee on 
Printing. The Senate moved on to other matters.211 The debate over the number to 
be printed continued for several days, and on 14 March a debate over procedure led  
to some sharp exchanges between Illinois’s two senators - Douglas and Lyman 
Trumball both Democrats. Douglas accused Trumball of demeaning his character 
in his absence from the floor, and Trumball replied that he had not criticized the 
senator but the report concerning Kansas. It was not uncommon for Douglas to 
take offense on such occasions. It was a tactic he used to insure that he would have 
the opportunity to respond at some future date to which both Seward and Trumball 
responded simultaneously (according to the Globe) “Take your own time.” This 
simply made Douglas angrier. He reminded the Senate that a year earlier, when 
dealing with Nebraska he had taken his time at the request of Sumner only to find 
that the Massachusetts Senator used the time to compose a scandalous piece on 
Douglas. He would not permit that to happen again. He then added, as if for good 
measure, that the behavior of Trumball made the people wonder how he could 
claim allegiance to the Party of the Democracy of Illinois, a remark that caused 
John Crittenden (O/W-KY) raise a point of order because the dispute was about 
procedure and not personality. Douglas responded that he would abide by the rules 
but he could not resist asking when “Black Republicans” were usurping time to 
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denounce the Party of the Democracy why thee Kentucky senator never entered 
any objections. After several more interruptions, complaining about Douglas’s 
attack on Trumball, he excoriated Trumball was the “head and front of the Black 
Republicanism in Illinois in opposition to Democracy.” He declared that the Know-
Nothings and the Abolitionists were one and the same, doing the work for Black 
Republicanism. “You might as well,” continued Douglas, “call the distinguished 
Senator from New York, [Seward] or the member from Massachusetts, [Sumner,] 
or any other leader of the Black Republican forces, a Democrat, as to call my 
colleague a Democrat.” Douglas recalled for the Senate that a year ago in a debate 
in Salem, Illinois, he stated publicly that Trumball did not represent the Democracy 
of Illinois after Trumbull had claimed the opposite and had portrayed Douglas as 
out of touch with Democratic voters. Furthermore, said Douglas, Trumball had just 
repeated that assertion on the Senate floor in Douglas’s absence. Douglas had said 
then and repeated now that they should and could not both represent the 
Democracy of Illinois. In Salem Douglas proposed a wager that if they should sign 
a joint resignation and submit it to the people, and if Douglas did not win by a 
majority of 20,000 despite Trumball’s adherence to “Know-Nothingism, 
Abolitionism and all other isms”, Trumball could have the seat without any further 
contest. Trumball had never responded, and Douglas made note of that in his attack 
on Trumball. The vitriol continued until the Senate finally adjourned.212 Civility in 
the Senate was being sorely tested.

On the following Monday, 17 March, Douglas reported an enabling bill, S-172, “A 
bill to authorize the people of the Territory of Kansas to form a constitution and 
State government preparatory to their admission into the Union, when they have 
the requisite population” on behalf of the Committee on Territories, of which he 
was the Chair. This was not a bill to admit Kansas as a state because the pro-
slavery Legislature had not taken the necessary steps to do so. Part of the reason 
for the Kansas statehood controversy was that the so-called legitimate assembly 
had failed to call for a convention to write a constitution whereas the renegade 
assembly had. There was a debate as to the requisite population required before a 
convention could be called, but many in Congress regarded that requirement as 
specious. The Topeka crowd was ready to go, and on 20 March Seward introduced 
an amendment that replaced S-172 by calling for the admission of Kansas as a state 
under the Topeka Constitution. The Douglas Committee had had actually prepared 
two reports, a majority report to which S-172 was attached, and a minority report 
by Jacob Collamer (O/R-VT). Douglas and Collamer had discussed the procedures 
for the formal presentation of the bill, and Douglas assured Collamer that once he 
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had presented his remarks about the bill, the Vermont Senator would have an 
opportunity to respond.213  On the day that Seward offered his amendment the 
Senate convened as the Committee as a Whole to consider S-172. In general the 
terms of the bill were as follows: provided for a census under the authority of the 
Governor and the Territorial Legislature (the original, not the Topeka entity) to 
determine if the required number of inhabitants (93,420) resided in the territory, 
and once determined provided for the Legislature to call for election of delegates to 
a constitutional convention; declared the boundaries and qualifications of the 
delegates (white male, twenty-one years of age, resident for at least six months); 
reaffirmed in accord with precedent and the organic law governing territories the 
right of the delegates to accept or reject the propositions (made to new states) with 
reference to the public domain, grants of land for schools, salt springs, etc. The 
Seward amendment was different in some key areas because a constitution existed 
whether or not the population stipulation had been met.214 

Douglas spoke for two hours in which he explained the bill, responded to the 
minority report and once again censored the conduct and speech of Trumball. 
Collarmer agreed to defer his response until the following week, but Trumball 
asked to respond to Douglas’s censorious remarks. He was particularly offended 
that Douglas, as one senator,  tried to assume the authority to decided when other 
senators could speak on the grounds that he, Douglas, was following Senate 
courtesies. “‘Upon what meat’ does my colleague feed, that he is to fix the time 
and the place and the occasion when remarks are to be made on a subject 
legitimately before the Senate, and without the cooperation of the person desiring 
to be heard? I recognize no such right in that Senator or any other....” One 
comment that Trumbull had made on the Senate floor and had again offended 
Douglas was that the minority on the Committee on Territories never had an 
opportunity to see the majority report. Trumbull deferred to Collamer to document 
what he asserted, and then Trumbull accused Douglas of several misstatements and 
contradictions in speeches about the Missouri Compromise, fraudulent voting in 
Kansas and related matters. After almost an hour, the Senate voted a further 
postponement of Collamer’s presentation of the minority report by one day.215
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On the day that Collamer was supposed to give his speech on the minority report, 
he was in the chamber but ill-disposed. James Harlan (O/FS-IA) spoke on the 
power of the federal government with respect to territorial governments and the 
events in Kansas, the point of the message being that the federal government both 
historically and constitutionally had the authority to intervene. In the course of his 
remarks he quoted part of a speech by Andrew Butler (D-SC). Butler was not in the 
chamber at the time, and when he returned he asked for clarification because he 
thought from what he had been told that he was misrepresented. Harlan, Butler and 
several other senators become engaged in a discussion about the interpretation of 
Butler’s earlier speech with respect to the extension of slavery. Butler was famous 
for an argumentative nature and was dismissive when others tried to interpret his 
remarks or to correct them: “I want no copartnership with anybody in making 
speeches. [[Laughter.]] If the Senator from Iowa were on the tripod tomorrow [sic], 
at the Delphic oracle, I would not take his interpretation of my speech. He might 
place a Pythia there, and instruct her...but I would not take his interpretation. Why, 
sir, I avoided that very question in regard to the powers of the territorial 
government.” What, then, was the argument between Butler and the others? In the 
first instance, Butler refused to accept the idea that “the Union can survive the 
Constitution.” If a slaveholding state in any respect was disfranchised in the name 
of Union and in disregard of the Constitution, then, Butler said, the Union was 
doomed. Under such an arrangement he would exit the Union. Harlan’s 
interpretation of Butler’s speech was that the territorial government (under the 
organic law) could not prohibit slavery until the state was admitted into the union 
under a constitution. Of course, once slavery was installed, it was difficult to 
terminate. But Butler claimed his speech contained no such reference to the 
territorial government. “I never contended that I desired a law to carry slavery into 
any Territory, and I never wanted a law to exclude it.” What exactly did Butler say 
that others seemed to have missed? The distinction was subtle, and it had to do 
with exclusion and equality. “But, sir, if an insulting interference were to be made 
by a majority of Congress, or such an interference as would exclude a slaveholder 
on the broad ground that he was unworthy of equality with a non-slaveholding 
population, do you suppose I would stay in the Union – if I could get out of it? 
That is the true doctrine. I do not wish to live under this Government when the 
Constitution perishes.” For Butler the notion of equality was so fundamental, as 
defined in the Constitution, that being equal to a non-slaveholder the slaveholder 
can take his possessions with him just as the non-slaveholders can without any 
interference. Laws written to exclude slavery were simply moot because they 
placed slaveholders and non-slaveholders on different footings.216
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After more questions about the course to be followed, the Senate approved a 
motion to put off Collamer’s response for about another week. When, on 3 April, 
Collamer took the floor, he spoke for two hours without finishing, and because of 
fatigue the Senate agreed to let him continue the following day. He began his 
speech with what we described as a legal convention - “contemporary 
construction” - and today we might describe as “original text” with respect to the 
Constitution. Suppose, he declared, that all historical documents were erased and 
all that remained was the text of the Constitution, what would someone who came 
across the document think when he read the three following passages:

 Article I, Section 2, Representation will be determined among the states 
according to their respective numbers, “which shall be determined by adding to the 
whole Number of free Persons, including those bound to Service for a Term of 
Years, and excluding Indians not taxed, three fifths of all others Persons”;

 Article I, Section 9, “The Migration or Importation of such Persons as any of 
the States now existing shall think proper to admit shall not be prohibited” until 
1808, although a tax may be imposed on such importations;

 Article IV, Section 2 (Paragraph 3), “No Person held to Service or Labour in 
one State, under the laws thereof, escaping into another [State]” shall be discharged 
from such service but shall be returned “on Claim of the Party to whom such 
Service or Labour may be due.”

His point: not a mention by the word itself of slavery. The person finding the 
Constitution (without knowing any history) might puzzle - “I am stumbled at what 
they mean” was how Collamer described it - over the three-fifths clause but he 
would not necessarily conclude it was a slave. Collamer did not believe that 
reading any of these three clauses would automatically induce a person to think of 
slavery. No matter how hard any defender of slavery tried, he could not extract 
from the Constitution without knowing more history that slavery existed in this 
country. Thus, it was not the Constitution we have to deal with over the question of 
slavery but the history that followed.

To the next point: territorial status and admission to statehood. Article IV, Section 3 
states the conditions, in particular, “The Congress shall have the Power to dispose 
of and make all needful Rules and Regulations respecting the Territories....” By 
Collamer’s reading “Congress has power over slavery in the Territories, without 
State limits.” Further, Congress had never “submitted the question of freedom or 
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slavery to the people of a Territory in any form” and had never until now permitted 
the question of prohibition, existence or regulation “to be agitated” during the 
territorial phase. The manner in which Congress had dealt with slavery was to 
allow it where it existed to an appreciable degree and not to allow it where it did 
not. Without asking the territorial population to approve or disapprove of slavery, 
Congress under its constitutional powers permitted it to continue where it existed 
and not so where it did not exist. The current legislation along with its interpreters 
has altered this course by allowing the citizens (under the rubric of non-
interference) to determine the future without any resource to Congressional 
oversight. That, according to Collamer, was a change that augured ill for the 
nation.217

Collamer proceeded to describe the procedures by which several states were 
admitted to the Union in order to show how the current legislation was unique. He 
was particularly critical of the Committee on Territories and of its Democratic 
membership and leadership for exercising a prerogative to change longstanding 
precedents without instructions from the Congress. Collamer had no doubt that 
since the Congress made the “constitution” by which a territory was formed 
(settlers did not form the territory or the rules by which the territory operated), 
Congress had the power to alter, suppress or endorse what the territorial 
legislatures did. The government of the territory was an extension of Congress with 
the aim, once the requisite population was reached, to transform itself into a state 
through a constitutional convention, but until that constitution was written, 
submitted to the people for a vote and accepted by Congress, the ultimate authority 
of the territory rested with Congress. The majority bill was a “new” approach and 
in Collamer’s view dangerous. In construing the Constitution, as the bill did, 
“obliterates” 50 years of legislation enacted by the Congress under the 
Constitution. With respect to Kansas-Nebraska, one of the “new” features 
contained in the bill was a provision that extended “the Constitution by statute [sic] 
of the United States over the Territory of Kansas. What, sir, extends the 
Constitution of the United States over a Territory by an act of Congress! What an 
anomaly!” Having studied every prior territorial act, Collamer could not find any 
precedent for this provision. Why undertake such unless, asked Collamer, there 
was “some ulterior purpose which I cannot discover.” If it were possible to extend 
the Constitution over a Territory by an act of Congress, then it was possible to 
withdraw the Constitution by a subsequent act. That would be intolerable. The 
jurisdiction of the Congress over a territory was not acquired but was preexistent. 
“Congress has no power over territory within its jurisdiction except that which the 

GOVERNING IMPASSE

162

217Collamer Speech, Appendix, Congressional Globe, 1st Session, 34th Congress, 3 April 1856, 366. Available on-
line at http://memory.loc.gov/ammem/amlaw/lwcg.html.

http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html


Constitution confers.” The authority over territory was derived from the 
Constitution and not from an act of Congress. Collamer reviewed the acquisition of 
Florida because it was a case that ended up in the Supreme Court. In an opinion by 
John Marshall that the acquisition was part of the war-making and treaty-making 
powers, and once within the jurisdiction of the United States the US Constitution 
automatically was extended to the new territory. Congress did not pass a law to 
extend the Constitution over Florida; rather, after being annexed by treaty to the 
United States, it came under the jurisdiction of the Congress through the 
Constitution. The provision in Kansas-Nebraska was a doctrine that Collamer 
objected to because it “eviscerated the power of Congress to do those very acts of 
legislation which they have done for half a century without question.”218

Collamer turned to the section of the recently passed Kansas-Nebraska Act in 
which Section 8 of the Missouri Compromise had been repealed. He read the 
paragraph, approximately 200 words, that made the Missouri Compromise 
“inoperative”. “[A] great many words here employed,” declared Collamer, “saying 
almost the same thing over and over again, and containing in the body of the 
enactment the reasons for it, which are entirely inapplicable, and can have no force 
in regard to the law one way or the other. What does it mean?” Collamer gave his 
answer. It meant that people during the territorial phase can accept or reject slavery 
as they please. He turned to Lewis Cass and asked if that was not the import of the 
paragraph? That for slavery to exist, a local law must be passed during the 
territorial phase to that effect? Cass answered from the floor that was his view. 
Collamer replied that a local law had been passed that could mean conviction as a 
felon for discussing the concept of enacting such a local law or daring to say that 
people have no right to hold slaves. Cass’s meekly responded that the Supreme 
Court will decide. Of course, Congress had the power to change the way in which 
it governed the territories. But that was not what happened with the Kansas-
Nebraska Act. In organizing Kansas and Nebraska the Act simply declared that the 
Missouri Compromise that was passed by Congress and had operated for 30 years 
was inoperative because it conflicted with the principle of non-intervention in its 
various forms of “squatter sovereignty” or “popular sovereignty”, a principle that 
had never been declared as a part of the organic law by which territories were to 
organize.219  For Collamer and the people he represented, Kansas-Nebraska had 
become a test of the sanctity and durability of the Union. “They also tell me that 
the success of the great political experiment of self-government, for the great cause 
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of humanity for the world and for all time, is now to be solved in this country. 
What is it? Whether mankind is competent to self-government. How can we expect 
to to succeed with it?” By informing the electorate and letting the electorate carry 
out its duty. It was the “laboring community” that must be elevated because it was 
the bulk of the electorate, and yet it cannot fulfill its mission, if its safety was in 
doubt. Had the Missouri Compromise been retained instead of dissolved, if the 
Congress had followed the wisdom of Henry Clay who said during the Great 
Compromise debate that “no earthly power will ever make me vote, to spread 
slavery over territory where it does not exist”, if Congress had defended what the 
nation had come to understand and accept as territorial policy, the crisis at hand 
could have been averted. By substituting a new policy of letting the people choose, 
numbers mattered. In effect Kansas-Nebraska encouraged people to go to Kansas 
to determine an outcome that strictly belonged to the Congress. Under the law it 
was possible for non-slaveholders and slaveholders to determine, if it was their 
moral duty to go to Kansas to effect the outcome over the issue of slavery.220

At this point Collamer found himself in a secondary debate with Andrew Butler 
(D-SC) and Josiah Evans (D-SC) over the role of northern and southern emigrant 
societies and the introduction of arms. Butler made a prediction that if a wealthy 
South Carolina family moved to Kansas and was surrounded by 20 Free-Soilers, in 
five years the Free-Soil men “will be exactly the opposite way.” Collamer 
wondered out loud about the integrity of such a possibility as Butler assured him 
that the South Carolinians would invite the Free-Soilers into their home and they 
would live on “the best of terms.” For the remainder of his speech, which had to be 
continued the the following day, Collamer tried to document abuses in the election 
process that led to the establish of the current territorial government including the 
“Border Ruffians” from Missouri, whose sole purpose, it would appear, was to 
disrupt the elections wherever they could, that Douglas and other committee 
members were willing to ignore on the grounds that they were of minor 
consequence. Collamer was interrupted numerous times, as Douglas and his 
defenders tried to show inconsistencies or tried to introduce tactics that would only 
confuse the issue further. Collamer cited testimony from the local officials and 
judges to buttress his case that these were not minor violations. Collamer was 
especially offended that the Territorial Legislature (pro-slavery) had passed several 
statutes that violated some basic rights, statutes that the Legislature had no 
authority to enact: 1) if a person did not take an oath in support of the Fugitive 
Slave Act, he would be disfranchised; 2) if a person uttered sentiments in 
opposition to slavery, he was liable to heavy fines and punishments; 3) if a person 
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(white male 21 years of age) paid his tax, he was entitled to vote without fixing any 
time of residence – an hour would be sufficient. The purpose of all this was clear to 
Collamer: any one who believed that Kansas should be free will be driven away. 
The aim was to make Kansas subject to the influence of Missouri. “The people are 
bound hand and foot. They are subjugated, as much as the Romans were when the 
Samnites had them in the Caudine forks....They [Kansans] call upon us to correct 
this violence and usurpation, and to remove these tyrannical laws from them.” 
How can they, asked Collamer, under the existing statutes? The Illinois Senator has 
said that the people of Kansas who object will be subdued.221  Douglas had 
contended from the floor that the majority report covered the events that Collamer 
said it ignored but in summary form, and that, averred Collamer, was precisely the 
problem. A summary without any details. When Collamer finished his speech he 
declared to the Senate that the power of the Congress was not yet exhausted. It 
could and should turn down any enacting legislation or any constitution submitted 
by the Kansas Legislature.222

Douglas then spoke in rebuttal until 5 PM in a speech that restated again the 
position he had taken in earlier speeches about Missouri, Kansas and Nebraska and 
the application of non-intervention. He also took aim once again at the ramble-
rousing that the opposition used to to make its case, even asa it also threatened the 
Union. When he was interrupted by applause from the gallery, the presiding 
officer, amidst objections and shouts from the floor, threatened to clear the 
galleries, as no such interruptions were permitted. A showdown was avoided, when 
Douglas agreed to quit for the day, and the Senate adjourned. Douglas made it clear 
that he did not want to deny anyone the right to speak, but since the positions were 
well-known and the speech-making was not changing many minds – Douglas 
assumed he had the votes all along – he would eventually push for a vote.223

Collamer’s language was direct and occasionally accusatory, but for the most part 
he stayed within acceptable bounds for senatorial debates. He was certainly hardest 
on Douglas because of the way in which the Illinois Senator handled the enabling 
act in the Committee on Territories. Douglas’s autocratic behavior was well-
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known, and given his argumentative style, he almost invited the verbal abuse he 
received. Collamer had his differences with several other senators, but the vitriol 
level remained within bounds. This might be thought of as a shot across the bow 
because what was to come took direct aim on Democracy’s ship and captain. After 
more speeches and wrangling, Douglas announced on 9 April that while he did not 
wish to cut off debate but he also wished to end unnecessary debate, he would soon 
call for a time to vote on the bill without further postponement.224 On 2 May Judah 
Benjamin (O/W-LA) and William Seward got into a verbal joust over some ancient 
sources. Seward accused Benjamin of selecting from a passage from Justinian 
about slavery that misrepresented the Roman writer. Benjamin had just berated the 
“Republican party” (his phrase) for “persuading the masses of the North that there 
is no danger. They have finally so wrought upon the opinion of their own people at 
home by the constant iteration of the same false statements and the same false 
principles, that the people of the North cannot be made to believe that the South is 
in earnest....” The Northerners are taught “to laugh at the danger of dissolution.” 
He then quoted from a speech Seward had given earlier in which the New York 
Senator had harshly denounced southern threats to secede because three million 
slave in their midst was a “hostile force” that the South could not handle without 
assistance and protection in a world that did not sympathizes with its fundamental 
institution. Much to Benjamin’s distaste, Seward had said if the South leaves, it 
will come back out of need. Benjamin noted that the enmity between the two 
section was worse than that between any “two foreign nations now on the face of 
the earth....” In Benjamin’s view, if the North succeeded in driving the South out, it 
would be compelled to request “extradition treaties for our fugitive slaves.” It was 
not unthinkable to Benjamin that the North would begin legislating immediately to 
prevent slaves “crossing their frontiers.” The threats to the commercial and 
industrial interests in the North would be immediate. Benjamin noted that he did 
not “pretend for a moment that the South [was] equal in population or military 
strength with the North.” He was certain, however, that the South would fight, 
would have to fight, unremittingly because “our very safety and existence would 
be at stake.” He did not believe that the North would be willing to endure the 
sacrifice that the South would to maintain a long, costly war. At this point 
Benjamin quoted his passage from Justinaian: “Slavery is where one man is 
subjected to the dominion of another according to the law of nations.” By 
implication if a nation prescribed to slavery, as Benjamin and others thought was 
true of the United States, then slavery, even if it involved dominion, was 
permissible. Seward, apparently with Justinian in hand, asked Benjamin if he had 
left out part of the quote, to which Benjamin replied by rereading the quote with 
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the final clause: “Slavery is where one man is subjected to the dominion of another 
according to the law of nations, though contrary to natural rights.” Seward repeated 
the final clause. Benjamin responded by saying that the issue raised in Seward’s 
speech was about laws of nation and not natural rights. Benjamin then launched 
into a denunciation of the misrepresentations spread by Northerners about the 
treatment of slaves. Benjamin used an example that, if a slave broke into the cabin 
of a fellow slave and stole property, the master upon discovering the theft would 
have the offending slave whipped, and that would be the end of it. But in the “free” 
North a trial would be necessary, the offender would be jailed, separated from 
family and friends, at a cost to everyone. In England, Benjamin reminded his 
audience, the offender might be “hung” [sic]. How much more efficient and 
beneficial was the southern way.225

After further exchanges on the floor, John Hale (O/R-NH) was allowed to speak. 
Hales admitted to the great pleasure he derived in listening to the Senator from 
Louisiana - “his acknowledged ability, his great eloquence, his very persuasive 
powers, his mellifluous voice, his winning and graceful manner”. Hale thanked 
Benjamin for the honesty contained in a single sentence because Benjamin gave 
authority to what Hale had been trying to argue for years: there was no difference 
between the Democrats and the Whigs on the question of slavery. Hale declared 
that on the only question that matter in this nation, the question of slavery, 
Democrats and Whigs were exactly the same. The prime illustration was that a 
Benjamin could go from the Whig Party to the Democratic Party without changing 
his principles. After quoting a Latin phrase, which Charles Sumner corrected, Hale 
acknowledged his deficiency with the comment that “It has become so fashionable 
here to speak in Latin that a man can hardly maintain his reputation if he does not 
use a little of it [laughter;] and if we do not quote correctly our reporters fix it. It is 
good Latin when it gets in the newspapers.” Benjamin interjected that he was 
addressing the question of slavery and not the state of party politics. And Hale 
responded that slavery was in fact the only issue that Americans wanted to talk 
about. Even if Benjamin “with his silvery tones” or his compatriot, Robert Toombs 
(D-GA) “with his thunderous eloquence” arranged a political meeting to talk about 
the independent treasury, tariffs or internal improvements and “talked as long as 
they usually do in the Senate, they could not keep a sufficient number of the 
audience to put out the lights at the end” of any political meeting. To Benjamin’s 
credit, said Hale, he addressed the core issue, slavery, but he did not go far enough, 
although added Hale, I have hope he will. A bitter exchange between Hale and 
Clement Clay (D-AL) followed over personal remarks that Hale said Clay had 
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made about him and his colleagues. Could the Senate be more divided than it had 
become since the passage of Kansas-Nebraska. Unfortunately the answer is yes.226

As the Senate struggled on with more bickering, Douglas grew increasingly 
impatient, and having secured the floor he announced that he would call for a vote, 
since the character of the debate indicated that the Senate could still be debating 
the question a year from now. Sumner called Douglas to task by insisting that the 
senators had made known their desire to speak and had not done so promptly 
against a demanding schedule that the Senate was operating under. Sumner said he 
wished to speak as did others, and he was prepared to go on next week if the 
business of the Senate would allow. Douglas proposed that further debate be 
postponed until the following Thursday (8 May) and then day-to-day until 
everyone has been heard. Finally, it was agreed to postpone further debate on 
Kansas until 12 May to allow the Senate to try to clear its docket.227

During the morning 19 May the Senate learned of the President’s veto of yet 
another river and harbor project, and the members debated what course to follow. 
Should the Senate set a time to reconsider the vetoed bill or move ahead with the 
docket as now planned. It was pointed out that debate on the vetoed bill was 
unlikely to change any minds and the Senate will have used up valuable time that 
could have been devoted to other items. It was decided to postpone further 
consideration of the vetoed legislation to allow Sumner to speak. Sumner speech 
was entitled “The Crimes Against Kansas”, and after speaking for three hours, he 
yielded to a motion for adjournment. The speech was to be concluded the 
following day (Tuesday).228

Sumner’s speech has been widely discussed and analyzed in the historical literature 
on the years preceding the Civil War. It has been dismissed as a rant, although it is 
much too well constructed to be called a rant. It has been praised as a statement of 
condemnation and action that spurred the development of the Opposition into a 
fully-functioning opposition party, the Republican Party, that would ultimately 
change the American political landscape. It also led to the canning of Sumner two 
days (Thursday, 22 May) after he had completed his speech and had listened to 
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damning responses immediately from Lewis Cass, Stephen Douglas and James 
Mason (D-VA) and after the Senate had resumed consideration of other agenda 
items. The canning was administered by South Carolina Congressman Preston 
Brooks, nephew of Senator Andrew Butler, after the Senate had adjourned for the 
day and Sumner, seated at his desk, was reading through his papers. Sumner had 
condemned (critics argued had vilified) the behavior of two men in particular - 
Douglas and Butler - in his speech, and while Douglas had condemned the speech 
and defended himself, Butler remained silent.229  “The Crime Against Kansas” 
became a speech that will always be read within the context of an event that it 
precipitated rather than as another Senate speech, although truly hostile toward the 
slaveocracy and condemning of its defenders. A harsh speech by almost any 
measure, its intent was to provoke and discredit. If the concept of self-government 
was to survive and thrive in America, it could not do so under the leadership of the 
the Democracy. Sumner made no bones about the need to rid the nation of the 
Douglases, Butlers and others who continued to propound an evil system based on 
the total absence of freedom and liberty. Nor did he make any bones about the need 
to push the cause to the point of achieving fundamental change in the way 
Americans behaved politically.

Sumner presented his thesis in the first paragraph: Congress must consider various 
bills - tariff, army or navy, land - to maintain the government, and “Grant them or 
deny them, in a greater or lesser degree, and you will inflict no shock. The 
machinery of Government will continue to move. The State will not cease to 
exist.” Some bills before the Congress enter a different realm, for they concern the 
core of governing precepts and principles. “Far otherwise is it with the eminent 
question now before you, involving, as it does, Liberty in a broad Territory, and 
also involving the peace of the whole country with our good name in our history 
for evermore.” Kansas-Nebraska could not be dealt with as an ordinary piece of 
legislation, necessary only by the need to keep the government in business. The 
“crimes” committed against Kansas reached an unprecedented and wicked level, 
“without example in the records of the Past” except for for the Roman orator, 
Verres, a Sicilian, who was condemned under charges of robbery and sacrilege by a 
tyrannical governor after he declared “I am a Roman citizen.” Sumner averred that 
the wrong committed against Sicily and Verres 

were small by comparison to the of the wrongs of Kansas, where the 
very shrines of popular institutions, more sacred than any heathen 
alter, have been desecrated, where the ballot box, more precious than 
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any work, in ivory or marble, from the cunning hand of art, has been 
plundered; and where the cry “I am an American citizen” has been 
interposed in vain against outrage of every kind, even upon life itself. 
Are you against sacrilege? I present it for your execration. Are you 
against robbery? I hold it up to your scorn. Are you for the protection 
of American citizens? I show you how their dearest rights have been 
cloven down, while a tyrannical usurpation has sought to install itself 
on their very necks.

The cause of the desecration? The never-ceasing desire to add more slave territory

in the hope of adding to the power of slavery in the nation al 
Government. Yes, sir, when the whole world...is rising up to condemn 
this wrong, and to make it a hissing to the nations, here in our 
Republic, force – aye, Sir, FORCE, – has been openly employed in 
compelling Kansas to this pollution, and all for the sake of political 
power.

His speech, he announced, would be divided into three parts: 1. The Crime Against 
Kansas; 2. The Apologies for the Crime; and 3. True Remedy. Before taking up the 
first part, he addressed the behavior of Senators Butler and Douglas in a manner 
that could only have made him more or less popular with his colleagues. He 
compared them to Don Quixote and Sancho Panza. “I regret much to miss the elder 
senator from his seat; but the cause, against which he has run a tilt with such 
activity of animosity, demands that the opportunity of exposing him should not be 
lost; and it is for the cause that I speak.” He acknowledged that Butler had read 
widely in the literature of chivalry and similar tales, and he had made his vows to a 
mistress “though ugly to others...though polluted in the sight of the world, is chaste 
in his sight – I mean the harlot slavery....The phrenzy of Don Quixote in behalf of 
his wench...is all surpassed.” What cannot be claimed under slavery, Butler claims 
almost fantastically to be.

If the slave States cannot enjoy what in mockery of the great fathers 
of the Republic he misnames equality under the Constitution – in 
other words, the full power in the national Territories to compel fellow 
men to unpaid toil, to separate husband and wife, and to sell little 
children at the auction block – then, sir, the chivalric senator will 
conduct the State of South Carolina out of the Union! Heroic knight! 
Exalted senator! A Second Moses come for a second exodus!
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And to those who may disagree, he will denounce them on the floor as fanatical. 
There is no doubt from Sumner’s remarks who is to blame for the current political 
strife. Although Butler’s “charges lack all grace of originality, all sentiment of 
truth,” he

is the uncompromising, unblushing representative on this floor of a 
flagrant sectionalism...with an effrontery which even his white head 
ought not protect from rebuke, he applies to those here who resist his 
sectionalism, the very epithet which designates himself. The men who 
strive to bring back the government to its original policy, when 
freedom and not slavery was national, while slavery and not freedom 
was sectional, he arraigns as sectional.

History has recorded fanaticism for good and for evil, and the Senator of South 
Carolina has become an apostle for the latter (Sumner’s speeches are not only 
filled with classical allusions but also religious allusions). Sumner proceeded to 
compare Butler’s behavior to that of some of the worst historical examples of evil 
conduct and practice. “If the senator wishes to see fanatics, let him look around 
among his own associates; let him look at himself.” Sumner in a reply to Hale’s 
speech had accused the Northerners of hypocrisy in their criticism of the South 
because northerners had been the traders in slaves as well as the owners of slaves. 
Sumner admitted his forebears were far from sinless, but to extend the sins in the 
name of justifying their behavior was simply to multiply their sins. No, said 
Sumner, that was not an argument he or any other opponent of slavery will accept, 
in effect to condemn another generation to the evils that the South Carolinian 
favors.

And Stephen Douglas, why he was “the squire of slavery, its very Sancho Panza, 
ready to do all its humiliating offices.” (Given his ego, Douglas could hardly have 
been pleased to have been called Butler’s squire.) Sumner recalled Douglas’s past 
speeches in which he piled “a mass of elaborate error upon another error” but also 
invoked “personalities most discreditable to this body”, which included Sumner. “I 
will not stop to repel the imputations which he cast upon myself; but I mention 
them to remind you of the "sweltered venom," which, with other poisoned 
ingredients, he cast into the caldron of this debate.” Then, Sumner threw down the 
gauntlet: Douglas may try as a British officer [during the Stamp Act crisis] once 
boasted “with the hilt of his sword” to “cram the ‘stamps’ down the throats of the 
American people ” but he will fail now as the British failed earlier. Douglas may 
convulse this country with civil feud. Like the ancient madman, he may set fire to 
this temple of constitutional liberty, grander than Ephesian dome, but he cannot 
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enforce obedience to that tyrannical usurpation.” Douglas was a “mortal man” 
fighting against an “immortal principle” with his “finite power he wrestles with the 
infinite”. He will fail because he and all his merciless battalions cannot defeat the 
“inborn, ineradicable, invincible sentiments of the human heart”. His mission was 
hopeless because his opponent was nature and “all her subtle forces; against him is 
God. Let him try to subdue these.”230

Having denounced the behavior of two of the Senate’s most prominent, Sumner 
turned to his “bill of particulars” in the Part 1, “The Crime Against Kansas”. The 
Nebraska Bill (as it was originally known) was a “swindle.” The swindlers had 
violated the procedures and rules of the House and the Senate to advance their 
cause. If they had not been violated, the bill could not have passed. Worse yet, it 
was founded on the principles of popular sovereignty, while at the same time 
denying those principles. It declared the Missouri Compromise “inoperative” 
without any law being passed to make it so, and it allowed Kansas to be organized 
without allowing the people to choose. Once the deceit of making Kansas into a 
“slave state” become known, the outcry began. “What could not be accomplished 
peaceably was to be accomplished forcibly.” While Sumner admitted the 
documentation was less than complete to prove his charges absolutely, he 
described the events and testimonies that were known to show that the evidence of 
crimes committed had reached the point that denied the legitimacy of the bill to 
admit Kansas into the Union. Kansas was not organized under the sovereignty of 
the people but by usurpation of the people who demand slavery.

Sir, all this was done in the name of Popular Sovereignty. And this is 
the close of the tragedy. Popular sovereignty, which, when truly 
understood, is a fountain of just power, has ended in Popular slavery; 
not merely in the subjection of the unhappy African race, but of this 
proud Caucasian blood, which you boast. The profession with which 
you began, of All by the People, has been lost in the wretched reality 
of Nothing for the People.231

Part 2, “The Apology” consisted of four: “the first, the Apology tyrannical; the 
second, the Apology imbecile; the third, the Apology absurd; and the fourth, the 
Apology infamous. This is all. Tyranny, imbecility, absurdity, and infamy, all unite 
to dance, like the weird sisters, about this crime.” Sumner blamed Governor 
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[Andrew] Reeder for yielding to the Kansas Assembly, which imposed its rules 
illegally on the territory, although he granted that Reeder had repented. Still, the 
actions of the governor and the assembly represented tyranny. Next came 
imbecility, directed mainly at the President who said he could not do certain things 
to correct the situation when, in fact, precedent existed for him to do just that. It 
was an insult to the intelligence of the nation to hear the President declare in this 
matter and in previous matters that he had no power to intervene when there was 
adequate  precedent. “Why, sir, to make this confession is to confess our 
Government to be a practical failure – which I will never do, except, indeed, as it is 
administered now. No, sir, the imbecility of the Chief Magistrate shall not be 
charged upon our American Institutions.” Under tyranny absurd was the argument 
that those who wanted and demanded Kansas be a free state against the tyranny 
imposed by the territorial government and its officers should be denied the 
opportunity to do so, some secretly and some openly. Sumner was speaking 
directly about a group known as the Kansas Legion, a quasi-secret society, which 
organized in the face of pro-slavery usurpation of the political machinery and as 
such would accept no member who refused to defend the right of Kansas to be 
admitted as a free state. That was their goal, and while one might quarrel with the 
secrecy question, the aim of the society was honorable. Finally, came tyranny of 
the absurd. This was a defense of the actions of the New England Emigrant 
Company that had organized to encourage freemen to settle in Kansas. By 
Sumner’s description it was an “association of sincere benevolence, faithful to the 
Constitution and laws, whose only fortifications are hotels, school-houses and 
churches; whose only weapons are saw-mills, tools and books; whose mission is 
peace and good will” and had been “falsely assailed on this floor, and an errand of 
blameless virtue has been made the pretext for an unpardonable crime.” Once 
again directing his remarks at the absurdity of the slaveocracy, he declared: “Nay, 
more, the innocent are sacrificed, and the guilty set at liberty. They who seek to do 
the mission of the Saviour are scourged and crucified, while the murderer, 
Barabbas, with the sympathy of the chief priests, goes at large.” He offered 
considerable detail in his presentation of the good work of the Company and the 
baseless charge against the Company. It had been attacked by Douglas – to be 
expected – but also by Henry Geyer (O/W-MO), whom Sumner admitted 
admiration for because of his generally moderate views but dismay over his 
Kansas position, especially with reference to the Emigrant Company. Sumner 
detailed the many different societies, good and bad, that Americans had organized 
to achieve certain goals. The was the precedent for the Emigrant Company, which 
was “so completely philanthropic”, chartered under the laws of Massachusetts like 
many other corporations that operate throughout the country and yet made the 
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scapegoat when its aim was advance freedom in a form that the slave power 
condemned illegal and undemocratic.232

On the following day Sumner completed his speech with a discussion of Part 3, 
Remedy. The simplest remedy was to restore the Missouri Compromise, which the 
nation had lived under for many decades and, if “happily” restored, would replace 
the country to a condition “which it enjoyed before the introduction of that 
dishonest measure. Here is the Alpha and the Omega of our aim in this immediate 
controversy. But no such extensive measure is now in question. The crime against 
Kansas has been special, and all else is absorbed in the special remedies for it.” 
The Remedies, proposed to deal with the crisis, numbered four, like the Apologies.: 
first, “the Remedy of Tyranny; next, the Remedy of Folly; third, the Remedy of 
Injustice and Civil War; and finally, the Remedy of Justice and Peace.”

The first of the remedies was personified in the speeches of Stephen Douglas, who 
has repeatedly insisted that the laws of Kansas must be followed, as well as in the 
President’s messages.233  No different, in Sumner’s opinion, from what the King 
kept telling the Parliament about the colonies criminal conduct. The Remedy of 
Folly was directed at Butler, who, at the end of a long speech, had said [Sumner 
quoting from the official record]:

The President of the United States is under the highest and most 
solemn obligations to interpose; and if I were to indicate the manner 
in which he should interpose in Kansas, I would point out the old 
common-law process. I would serve a warrant on Sharpe's rifles and if 
Sharpe's rifles did not answer the summons, and come into court on a 
certain day, or if they resisted the sheriff, I would summon the posse 
comitatus and would have Colonel Sumner's regiment to be a part of 
that posse comitatus.

Immediately following the reading of this excerpt from Butler, Sumner took up the 
right of self-defense as guaranteed in the Second Amendment of the US 
Constitution. As honored as the Senator may be in his own state and among his 
own allies, his reputation will wither with his assault on this basic right. The third 

GOVERNING IMPASSE

174

232Appendix,  Congressional Globe, 1st Session, 34th Congress, 19 May 1856,  536-538. Available on-line at http://
memory.loc.gov/ammem/amlaw/lwcg.html

233Sumner refused to discuss the contested election for the House delegate on the grounds that the House must settle 
its own disputes, although he was critical of Pierce for trying to prejudice the House’s work. Appendix, 
Congressional Globe, 1st Session, 34th Congress, 20 May 1856, 539. Available on-line at http://memory.loc.gov/
ammem/amlaw/lwcg.html.

http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html


remedy was embodied in the illegal provision of the Kansas-Nebraska enabling 
bill, currently under debate: namely that the Territorial Legislature (pro-slavery) 
shall proceed with the census to determine the required number of people in order 
to convene a constitutional convention. The bill before the Senate, proclaimed 
Sumner, did not specify a time or a place for the Legislature to act prior to its next 
official session (January 1857), and, therefore, the enacting legislation will be 
passed by the Senate but that action will have no effect for resolving the crisis that 
the nation was demanding be resolved now. Such action by Congress will lay the 
groundwork for “Injustice and Civil War”, hardly a remedy. In Sumner’s words, if 
one defended this bill, one defended the crime against Kansas. The final remedy 
(and the only workable and legal remedy) was the enactment of Seward’s 
amendment that would replace the proposed Douglas bill to admit Kansas 
immediately. The Topeka Convention, elected by the settlers (even though the pro-
slavery forces had boycotted the election) had produced a constitution ready to be 
submitted to Congress. A House bill to admit Kansas also accepted the Topeka 
Constitution as legal. That constitution said nothing about the inclusion or 
exclusion of slavery. It was assumed, of course, if it were approved the proponents 
would never permit the introduction or continuation of slavery in the new state. 
Sumner pointed to the Constitution which by his reading explicitly stated that 
Congress had the sole power to admit a new state. The Constitution contained no 
provision concerning population or preliminary actions. Kansas territory was not a 
part of another state nor carved out of another state. The size of the population was 
irrelevant – as the figures of population when other states were admitted, cited by 
Sumner, revealed. The long debate over populations and ratios of population to 
representation has nothing to do with the Constitution.234

The only remedy was to admit Kansas under the Topeka Convention immediately. 
It was within the power of Congress to do so, and it would deny the most basic 
principles of the American political system not to do so. That the Congress was 
powerless to do so was the most fallacious of all the arguments by those who 
misread the Constitution because they were fundamentally opposed to a system of 
government that favored freedom over bondage. Sumner closed with one final 
reference to Butler, who, he claimed, “overflowed with rage” on the Senate floor, 
when the Seward amendment to admit Kansas under the authority granted by the 
Constitution to the Congress was introduced as a substitute for the Douglas bill. 
Sumner’s disdain for Butler, South Carolina and the slaveocracy that they defended 
could not be mistaken:
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But it is against the people of Kansas that the sensibilities of the 
senator are particularly aroused. Coming, as he announces, "from a 
State" – ay, sir, from South Carolina – he turns with lordly disgust 
from this newly-formed community, which he will not recognize even 
as "a body politic." Pray, sir, by what title does he indulge in this 
egotism? Has he read the history of "the State" which he represents? 
He cannot surely have forgotten its shameful imbecility from slavery, 
confessed throughout the revolution, followed by its most shameful 
assumptions for slavery since. He cannot have forgotten its wretched 
persistence in the slave trade as the very apple of its eye, and the 
condition of its participation in the Union. He cannot have forgotten 
its constitution, which is republican only in name, confirming power 
in the hands of the few, and founding the qualifications of its 
legislature on a "settled freehold estate and ten negroes." And yet the 
senator, to whom that "State" has in part committed the guardianship 
of its good name, instead of moving, with backward treading steps, to 
cover its nakedness, rushes forward, in the very ecstasy of madness, to 
expose it by provoking a comparison with Kansas. South Carolina is 
old; Kansas is young. South Carolina counts by centuries; where 
Kansas counts by years. But a beneficent example may be born in a 
day; and I venture to say, that against the two centuries of the older 
"State" may be already set the two years of trial, evolving 
corresponding virtue, in the younger community. In the one, is the 
long wail of slavery; in the other, the hymus [sic] of freedom. And if 
we glance at special achievements, it will be difficult to find anything 
in the history of South Carolina which presents so much of heroic 
spirit in an heroic cause as appears in that repulse of the Missouri 
invaders by the beleaguered town of Lawrence, where even the 
women gave their effective efforts for freedom.

To admit Kansas was to rebuff the slave power and its control over the machinery 
of government. “Already public opinion gathers unwonted forces to scourge the 
aggressors. In the press, in daily conversation, wherever two or three are gathered 
together, there the indignant utterance finds vent.” Sumner saw unfortunate 
economic consequences. “And trade, by unerring indications, attests the growing 
energy. Public credit in Missouri droops. The six per cents, of that State, which at 
par should be 102, have sunk to 84 1/2 -- thus at once completing the evidence of 
Crime, and attesting its punishment.” A slave-based economy had no future.
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Business is now turning from the Assassins and Thugs, that infest the 
Missouri River on the way to Kansas, to seek some safer avenue. And 
this, though not unimportant in itself, is typical of greater changes. 
The political credit of the men who uphold the Usurpation, droops 
even more than the stocks; and the people are turning from all those 
through whom the assassins and Thugs have derived their disgraceful 
immunity.

The drive for freedom in Kansas, as in the nation, was invincible.235

Lewis Cass was the first to speak after Sumner. He expressed his disappointment at 
the tenor and language of the speech. He described it as “the most un-American 
and unpatriotic that ever grated on the ears of the members of this high body”. 
Cass did not wish to comment further on the speech except to say that Sumner had 
misrepresented the case for the admission of Michigan to statehood in order to 
justify the actions of the Topeka Convention. Sumner had used the controversy in 
Michigan to justify the calling of a convention (Topeka) to obstruct the 
enforcement of existing laws (Territorial Legislature). Calling of a convention was 
a right of the people but for the purpose of obstructing was rebellion. The 
Michigan case involved a boundary dispute with Ohio that involved two 
conventions after the constitution was submitted to the Congress to change the 
boundary. The first, called by the Governor and the Legislature, and the second, 
called by the people, agreed to the boundary change to avoid a war with Ohio. The 
second convention was not called, argued Cass, to foment rebellion against the 
territorial government as was the case in Kansas.236

Douglas’s response was inspired by the personal attacks. He did not believe the 
speech offered anything new with respect to the legal proceedings but it did evince 
“a depth of malignity that issued from every sentence, making it a matter of self-
respect with me to repel the assaults which have been made.” He compared 
Sumner’s speech to a New England quilting session in which the quilters cut up 
pieces of old dresses to make pretty figures, although not a new piece of material 
existed in the quilt. The speech was a rehash except for the personal attacks. 
Douglas could not let pass the abundance of classical allusions and images in 
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Sumner’s speech (indeed it was replete with such). He found them to be 
distinguishable only by their “lasciviousness and obscenity”. They came from 
portions of the classics that professors choose not to have their students (male) 
read. Douglas refused to repeat the words used by Sumner for fear that he would 
be “unworthy of entering decent society....It seems that his studies of the classics 
have all been in those haunts where ladies cannot go, and where gentlemen never 
read Latin. [Laughter].”237  Then Douglas launched his own personal attack. He 
noted that “The Speech” had been the subject of conversation for weeks, that 
Sumner “had his speech written, printed, committed to memory, practiced every 
night before the glass with a negro boy to hold the candle and watch the gestures, 
and annoying the boarders in the adjoining rooms til [sic] they were forced to quit 
the house. [Laughter].” He read the speech to his friends who then repeated 
portions in the local bars and other places of amusement. “The libels, the gross 
insults which we have heard to-day have been conned over, written with cool, 
deliberate malignity, repeated from night to night in order the catch the appropriate 
grace, and then he came here to spit forth the malignity upon men who differ from 
him – for that, is their offense.”238  Douglas claimed himself to be loyal to his 
principles, the same set of principles that both the Democratic and Whigs platforms 
of 1852 professed, principles that have been deserted by Whigs like Seward in 
favor of Black Republicanism. The forthcoming election was on Douglas’s mind, 
and he stated without reservation that Black Republican candidates for the 
nomination will have to answer for their desertion. Moreover, those who were 
neither Democrat or Whig and denounced the Whigs for their platform (such as 
Hale) will have no choice but to condemn the hypocrisy of their newly-found 
Black Republicanism. No doubt, Douglas took pride in his adherence to principle 
while the Opposition floated from one position to another in search of votes. He 
found abhorrent the idea that that the renegades in Kansas and their supporter were 
acting like the American Revolutionaries. Had they yet proven that the American 
government was as corrupt and oppressive as the English government that the 
revolutionaries overthrew. Their focus on disunion was to raises fears and to 
advance their own political agenda. Their aim in admitting Kansas under the 
Topeka Convention was nothing more than an attempt to disrupt the the established 
procedures by which the government must function. Douglas predicted that any 
effort to unite the Senate with the House version to admit Kansas immediately 
would fail because the Senate would not succumb to their tactics. Asking for a 
sense of comity among adversaries, Douglas proposed that engaging in debate over 
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differences was the desired course, not demeaning fellow senators. Douglas made 
it clear that he abhorred the castigation of Butler: “I shall not defend that 
gentleman here. Every Senator who knows him loves him.” It was nothing less 
than ”slander”. But, continued Douglas, it was the practice of the Senator from 
Massachusetts to denounce and then to whisper in the ear of the denounced his 
apology. He was certain the beloved Senator from South Carolina would forgive 
the Senator from Massachusetts. Douglas closed by restating what he had said 
many times before. He will continued to press for a vote on the enacting legislation 
and will whenever necessary repel the attacks on him and others who support the 
bill.239

Douglas was followed by Mason who acknowledged it was difficult but necessary 
to bear the accusations and denigrations directed at him and other senators. Mason 
felt compelled to speak out against the untrue depictions of Butler by Sumner. The 
latter, unlike the former, knew no other truth than “to give currency to falsehood; 
who uses beaten gold to enable him to pass off the false coin”. Like Douglas he did 
not wish to be betrayed into a debate, but he felt compelled to try, if he could along 
with compatriots North and South, “to preserve and perpetuate those institutions 
that others are prepared to betray, and are seeking to destroy....” Mason excoriated 
the politicians and the newspapers that continued to depict America as under the 
rule of a slaveocracy. What they have never told the public was what “slaveocracy” 
was. It was not wealth, for even Massachusetts had more wealth from its 
productive industry than all the cotton-producing South. [By three times, 
interjected Sumner, which Mason accepted.] Nor was it numerical strength, for 
indisputably the North was greater in size than the South. And it could not be 
numerical strength in the national government, for the South was in the minority. 
What, asked Mason, was the source of this great, but malevolent, power held by 
the South? It “was the moral power of truth; adherence to the obligations of honor 
and the dispensation of those charities of life that ennoble the nature of man.” 
Moreover, the slaveocracy that the North attacked so viciously was a life-line for 
their own economic interests. The North had grown rich from these ties to the 
slaveocracy, and Mason chided Sumner for not acknowledging that relationship, 
presumably by design. Closing with the story of Cain and Abel, Mason would let 
the Senator from Massachusetts and his allies go forth as Cain did, “with a curse 
upon their brow of fraternal homicide, but with the still deeper guilt that they 
instigate others to shed blood when they shed none themselves.”240
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Sumner’s rejoinders were brief. His reply to Cass, whom he had served with for 
many years and had not attacked personally, was in no way deprecatory. He simply 
repeated what he had tried to convey in his speech that, based upon the documents  
themselves as well as earlier debates with which Cass was well aware, Michigan 
did not have to meet the standards now being imposed upon Kansas. If the citizens 
of Michigan under a version of exercising their sovereignty could set the 
framework for their admission, why not the citizens of Kansas? On that he would  
rest his case. With Douglas he was far less gentle. He restated that he will never 
allow the Illinois Senator to “caluminate” him without a response. He, like 
Douglas, had taken an oath to uphold the Constitution, even though Douglas had 
accused him of not supporting certain clauses (i.e., concerning fugitive slaves). “To 
that statement I give, to his face, the flattest denial.” He recalled that in an earlier 
speech he had had to refute Butler who had made the same distorted accusation. He 
repeated the exchange with Butler. (In that exchange over returning a person to 
slavery, Sumner had asked Butler, “Is thy servant a dog, that he [Butler] should do 
this thing?”) Defending the Constitution Sumner would never shrink from, but 
swearing to the Constitution of Butler, Mason and others he would never do. That, 
said Sumner, was his own crime. Sumner returned to Douglas with the retort that 
the Illinois Senator had better leave the Senate without a further word, for this was 
“not the first, or the second, or the third, or the fourth time, that he has launched 
against me his personalities.” He warned Douglas that the “bowie-knife and the 
bludgeon are not the proper emblems of senatorial debate.” The venom in 
Douglas’s reply had been flowing forth for years, and all Sumner had done was to 
“brand them to his face as false.” Sumner hesitated before continuing, but 
Douglas , anticipating what was coming, demanded Sumner say what he was 
hesitant to say, and Sumner did: “...no person with the upright form of man can be 
allowed, without violation of all decency to switch out from his tongue the 
perpetual stench of offensive personalities....The noisome, squat, and nameless 
animal, to which I now refer, is not a proper model for an American senator.” Will, 
asked Sumner, the Senator from Illinois take notice? Douglas replied that he took 
notice but would not imitate, which Sumner asked him to repeat because he could 
not hear, and when he heard it, he called it familiar stench. He noted Mason had 
not answered with any argument but had simply recorded his offense, as he had 
done once before. and therefore deserved no further response.241 Shortly thereafter, 
the Senate voted to adjourn, a vote taken many times before but never needed more 
than after two days in which the longstanding protagonists had minced no words, 
save Butler who was not in attendance and had yet to respond.

GOVERNING IMPASSE

180

241Sumner Reply, Appendix, Congressional Globe,  1st Session, 34th Congress, 20 May 1856, 547. Available on-line 
at http://memory.loc.gov/ammem/amlaw/lwcg.html.

http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html


Two days later, after the Senate had adjourned for that day but Sumner was still 
seated at his desk, Representative Preston Brooks walked onto the Senate floor and 
to Sumner’s desk where he informed the Senator that his speech was a libel and an 
insult and began to beat Sumner with a gutta-percha cane topped by a gold head. 
He continued to beat Sumner after he had managed to dislodge himself from his 
desk and had stumbled up an aisle before he collapsed. The beating stopped when 
Brooks had shattered his cane with the gold head falling to the floor. Brooks left 
the Senate Chamber. Various versions of what preceded the caning, what happened 
during the caning and what followed the caning exist, although Williamjames Hull 
Hoffer in his recent book, The Caning of  Charles Sumner: Honor, Idealism, and 
the Origin of  the Civil War, provides a most authoritative version based on a 
reexamination of the documentary archive.242 I am less interested in the details of 
the events than in the reactions to it. There is no doubt that Brooks had planned to 
confront Sumner and had discussed doing so with fellow-representatives, Laurence 
Keitt (D-SC) and Henry Edmundson (D-VA) and perhaps others Keitt was in the 
chamber with Brooks during the beating and may have prevented others from 
coming to Sumner’s aid by waving a pistol in the air. Edmundson’s whereabouts 
were harder to pin down. By his own testimony to the House Select Committee 
investigating the incident he was in the anteroom and only entered the chamber 
after the incident had ended. Edmundson’s unpredictable behavior had gotten him 
into trouble earlier in the session when he brandished arms on the House floor and 
threatened Lewis Campbell, although Edmundson was also said to be inebriated. 
This was not the first time, of course, that the Halls of Congress had witnessed 
“bad blood” within the family. In the 1820s some Englanders took out after each 
other, and in the 1840s, as discussed earlier, Senators Foote and Benton came close 
to what could have been a deadly encounter. Carrying firearms onto the floors of 
the chambers was a continuing problem in a time when the possession of firearms 
was commonplace. Testimony before the House Select Committee investigating 
the Brooks’s role had alleged that Sumner carried a pistol to defend himself and 
that the perpetrators believed that they were taking a risk by relying on less lethal 
weapons. 243  Both the House and the Senate had rules about decorum, who could 
claim the floor or how debates should proceed, but the rules were often challenged 
and sometimes ignored. Despite hundreds of rules governing the conduct of the 
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public’s business in both chambers Congress could be hogtied for hours and 
sometimes days because members ignored or misapplied the rules. Personal 
privileges and nuisance motions had become as much a part of floor debate in the 
1850s as the arguments for and against a bill. It was certainly no accident that 
Sumner attacked verbally and viciously both Butler and Douglas in part because 
they had repeatedly attacked him. Much of the post-caning debate was about how 
much verbal abuse was too much. Sumner had mocked both Butler and Douglas 
for physical defects. Some Northerners shared Sumner’s disgust with the southern 
strategy but did not approve of his speech. It could not have been lost on the 
Congress or the public that the degradation of civility and comity in political 
discourse had become a permanent condition, and that self-rule, so heavily 
dependent on that discourse, was reaching a dead end.

There is another angle to this embarrassing Congressional episode. Recall that 
Sumner used the terms “chivalry” or “chivalrous” to deride Butler for having 
constructed a world of legend and fiction to hide the evil and inhuman nature of 
slavery. He demanded that Butler quit spinning tales of codes and knights that had 
no place in the discussion of slavery in a modern democratic society. One of the 
prominent features of chivalrous world was dueling. Sumner had described Butler 
and Douglas as Cervantes characters, Don Quixote, a pathetic (but lovable) 
personage who depended on Sancho Panza to help to reconquer a lost world. The 
most famous or infamous duel in the story was between Quixote and windmills, 
which Sancho had tried in vain to dissuade his patron from. Sumner meant to 
parody the Southerners and their allies as jousting for a lost cause. The modern 
world was leaving them behind, except, unlike Quixote and his sidekick who chose 
a dubious quest, the Southerners drew an indelible line. Whether or not Brooks was 
imbued with the tales of chivalry, as Sumner claimed Butler was, he apparently 
lived by some chivalrous code. An attack on the honor of family or region or 
culture demanded a response that would not only punish the maligner but bring 
honor to the defender. (Quixote saw his quest in such terms.) Brooks was known to 
have a quick temper and an aggressive personality. Weapons and duels to settle 
differences had preceded him before administering the cane to Sumner. He had 
been expelled from South Carolina College for threatening local police with 
firearms. More to the point, though, in a duel with a Texan, Louis Wigfall, he was 
shot in the hip and forced ironically to use a cane. He had consulted Keitt about 
challenging Sumner to a duel but was told that proper dueling must involve a 
person of equal merit or status and that Sumner did not qualify. Thus, the choice of 
a cane as a weapon. In duels both participants are armed and must abide by certain 
rules. But his attack on Sumner could hardly be called a duel. Even if Sumner were 
armed (no evidence he was), there was nothing honorable about the way in which 
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Brooks went about his task. He arrived unannounced, with a weapon in hand, and 
after accusing Sumner of aspersions, he began to beat him. In legal parlance, this 
amounted to assault and battery for words spoken, harsh and displeasing as the 
words have been.It was hardly a substitute for a more chivalrous duel except duels 
were outlawed (as they should have been). When Sumner’s friend, Anson 
Burlingame, denounced Brooks on the House floor, Brooks challenged him to a 
duel. As the recipient of the challenge (under the rules of chivalry) Burlingame got 
to choose the weapon, and he chose rifles. Since dueling was illegal, he suggested 
Niagara Falls on the Canadian side. Brooks failed to show up, citing the hostile 
territory he had to travel through. He may have noted to his own peril that 
Burlingame meant business and was an expert rifleman besides. The debate in the 
Congress and across the country was not a spat over long-discarded codes of 
chivalry. Sumner, who fully intended to portray Butler, Douglas and others as 
tyrants and imbeciles among other pejorative characterizations, may have laid the 
groundwork for the reassertion of some less-than-authentic ancient ritual by 
introducing Quixote and Sancho. The comic irony was apparent in Sumner’s 
speech but may have been lost on the parodied. Even Sancho recognized the fool-
heartiness of his patron, but Douglas took offense. Butler, the principal target of a 
Northerner’s wrath, was not as revered as Douglas and Mason would have made 
him out to be. He was thought to be a bully and even a liar, and he frequently 
claimed after delivering a speech to have been misrepresented by those who 
challenged him. His defense of slavery was unyielding, and while defending one’s 
beliefs or mores can be an honorable endeavor, slavery was not an honorable 
institution that could be so defended. The attack on slavery could not avoid being 
an attack on the South and its leadership. Southerners attempted to defend 
themselves by heavily wrapping themselves in the ideology of individual self-rule 
– let us be – but to their dismay they were being attacked, as Sumner had done, on 
the very premise of the incompatibility of self-ruling, self-governing individuals in 
the midst of enslavement and bondage.

A Select Committee was appointed in the House to investigate the conduct of 
Preston Brooks. There were the customary disputes over which body had 
jurisdiction, whether or not he could be arrested and tried for assault and what 
constituted provocative speech. With the last item many members of both 
chambers were guilty at times of speech that was hardly harmonious. The Select 
Committee under Lewis Campbell (O/W-OH) set to work days after the event, and 
on 2 June two reports, majority and minority, were presented to the Speaker of the 
House along with a Journal of the interviews and deliberations of the Committee. 
Although there were eye-witnesses, their accounts varied, and on some matters the 
Committee simply could not resolve the differences. The majority report by 
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Campbell, Francis Spinner (D-NY) and Alexander Pennington (O/W-NJ) expressed 
no ambivalence on the conduct of Brooks and recommended he be expelled. With 
respect to his confederates, Keitt and Edmundson, whose conduct was to support 
and not to dissuade or prevent Brooks from initiating his plan, the majority 
recommended censure. The Report stated that Brooks had caused wounds that were 
“severe and calculated to endanger the life of the Senator.” Brooks own testimony 
was that he did not intend to kill Sumner, but rather to punish him. Despite his 
testimony the majority of the Committee “cannot but regard the assault as a most 
flagrant violation, not only of the privileges of the Senate and of the House...and 
the personal right and privileges of the Senator, but of the rights of his[Sumner’s] 
constituents and of our character as a nation.” The majority considered the act as 
premeditated “without any serious provocation other than words lawfully spoken 
in debate...not ruled out of order by the President of the Senate, nor objected to by 
any Senator....” In short, this was “aggregated assault.” It risked undermining the 
authority of the government, the Constitution and the law. Concerning Keitt and 
Edmundson, the Committee heard no evidence that they inflicted any injury on the 
Senator, but they were privy to Brooks’s intentions. Keitt was in the Senate when 
the beating took place and threatened anyone who tried to come to Sumner’s 
assistance. Edmundson entered shortly after the beating began.244

One may be curious as to how the minority report, written by two southerners, 
Howell Cobb (D-GA) and Alfred Greenwood (D-AK), might frame the episode in 
light of the rather overwhelming testimony of Brooks delivering a severe beating 
to Sumner. Cobb was a former Speaker of the House and had respect among both 
southern and northern members. The minority report was three times longer than 
the majority report. Not surprisingly, the minority report began with a long extract 
from Sumner’s speech, which they said had now been printed as a pamphlet to be 
“circulated”, i.e., a propaganda piece in behalf of abolition. It denounced and 
ridiculed Butler’s devotion to chivalry, his characterization of opponents to slavery 
as fanatical, his point of view of the founding fathers with respect to slavery and 
his blindness (as well as South Carolina’s blindness) to the inhumanity of slavery 
(some of which I quoted earlier in summarizing Sumner’s speech). It was the 
language, according to the minority that provoked Brooks, who wished to defend 
his state and his kinsman. The minority acknowledged the severity of the beating 
and the presence of Keitt and Edmundson. So what was to contest? In their view 
serious questions existed about what either chamber could do to punish a member 
under these circumstances. The perpetrators had not violated any provision of the 
Constitution or any statute that was derived from expressed powers in the 
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Constitution. Thus, the recommendation of the Select Committee to the House has 
illegally and unconstitutionally set itself up as legislator, executive and judge over 
the conduct of members whose privileges were unassailable. The majority had 
refused to discuss the legal or historic question concerning jurisdiction and 
privilege on the grounds that by appointing a select committee, the House had 
assumed it could exercise jurisdiction. And the bulk of the minority report 
concerned a usurpation of power by the House and the Committee in determining a 
member’s privileges. The question asked is, “what privilege of the Senate, or of the 
House, or of any member, has been violated, for which this House has authority to 
punish...?” They acknowledged that the Constitution declared that “for any Speech 
or Debate in either House, they shall not be questioned in any other Place.”245 But 
– there is always a legal but – the minority claimed that this was far from a settled 
matter. Their view was that this provision was intended to protect members from 
“legal liability” for what they say in debate. It was doubtful that the Constitution 
intended to protect what was “unauthorized by law” and “in direct violation of the 
criminal law of the land.” One can predict the next step in the argument, and that 
was whether the protection to speak allowed a member to speak in a manner that 
had little to do with the discharge of his official duties and then to “publish and 
circulate, in pamphlet form, libelous material, under the pretext that it is in this 
published form, privileged speech or debate in Congress!”246  They cited Justice 
Joseph Story, who had written in his Commentaries on the Constitution of the U.S. 
[published in 1833] that no one should have to right to defame others, but if one 
does on the execution of his official duties (in an exchange or debate) he would not 
be entitled under privileged speech to then publish the remarks for circulation. No 
precedent or power existed that required the House of Representative to undertake 
the protection of a member of the other branch, namely the Senator from 
Massachusetts. That in effect was what was happening by punishing Brooks, Keitt 
and Edmundson for violating a senator’s privileges or alleged privileges. Then 
again there was the constitutional provision that each chamber could set its own 
rules, punish disorderly conduct and by a two-thirds vote expel any member.247 In 
accord with their strict construction, however, they considered this binding on 
members, while the House or Senate was in session. Neither body was in session at 
the time of the beating. By their reading of the Constitution and any legal 
commentary surrounding the rights and privileges of each branch of government 
and well as each member in Congress, they believed that the House lacked 
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authority to proceed with any action that might punish the alleged offenders. The 
only recourse was to a court of law. Their report closed with a “resolve”: that the 
House lacked jurisdiction and therefore had “no opinion on the subject.248

Two weeks later, after the House had voted to act against Brooks, Keitt and 
Edmundson, Andrew Butler began his long-awaited response to Sumner’s speech 
and the events that had transpired. On 11 June the Senate received a set of 
resolutions from the Legislature of Massachusetts that called upon the “national 
Legislature” to ensure the freedom for its representatives to speak and that asserted 
its approval of Sumner’s courage to defend “human rights and free territory.” After 
the petition was read, Butler rose to say he had announced his intention to speak on 
these resolutions, when they were presented because they reach a conclusion about 
the conduct of Brooks even before the House Select Committee had rendered its 
report. (The resolutions carry the dates, of 29-31 May, several days before the 
House Select committee had reported. The Senate agreed to table the resolutions 
but allowed them to be printed) Butler further remarked that one of the oldest 
assemblies “in this Confederacy” had pronounced “judgment without evidence”.249

The edginess of the Senate was evident with respect to a related item, a motion 
made on the day before (10 June) before the arrival of the Massachusetts memorial 
by John Crittenden (O/W-KY) that the President be “requested” to employ a 
necessary military force to restore order in Kansas. Debate ensued with opposition 
to taking up the resolution on constitutional grounds – no power would allow the 
Senate to make such a request or demand – to the absence of senators who might 
wish to speak on the issue. Stephen Adams (D-MS) opposed the resolution not 
because of the absence of any senator but because of the absence of any authority. 
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He stated he could not vote for taking up the resolution because he could not vote 
for it:

the very best thing we can do is to follow the advice of the Senator 
from Michigan,...and not to say one word about these matters. The 
difficulties in Kansas have grown out of the discussions here to a very 
great extent. I do not believe that anything we can do will remedy the 
evil, and therefore I am unwilling to make any effort....I regret to see 
the state of things in Kansas; but it will work out its own remedy, if let 
alone, much sooner than if we interfere, for the obvious reason, in the 
first place, in my judgment, that we have no constitutional power to 
intervene in this mode.

Stephen Mallory (D-FL) concurred in the remarks of Adams, insisting that further 
discussion will only lead to further excitement and that the President had sufficient 
authority to deal with these matters.250

Crittenden’s response was straightforward: a crisis existed and the Congress should 
act. He reminded his colleagues that the Constitution restrained the power to 
legislate but not to request. This was not a small matter that could be ignored: the 
cloud overhanging Kansas may soon overhang every member’s home. Crittenden 
had offered the resolution after consultation with others in an effort to defuse rather 
than to enliven the potential for a further disaster. Mallory took the floor again to 
say unreservedly that the situation in Kansas was not as serious as the Senator from 
Kentucky portrayed. As Crittenden and Mallory sparred, more senators 
(predominately southerners) joined the debate, and as so often occurred in both 
Houses, but more so in the Senate, substance was subsumed in procedure. The 
Senate adjourned without a decision. 251The debate over slavery, its existence or its 
extension, had become increasingly a procedural debate. That it violated a basic 
human condition and was incompatible with freedom and democracy, as opposition 
were raising with greater frequency and urgency, got lost in all of the procedural 
votes and debates. Butler’s reply will barely address this fundamental conflict.

Directly preceding Andrew Butler’s scheduled response on 12 June, the Senate had 
to consider a unexpected internal personnel matter. Hannibal Hamlin (D-ME), a 
longtime member of the Senate and the current chair of the Committee on 
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Commerce asked to be relieved of his duties. Acknowledged to be a senator who 
worked on the business of the Senate and seldom spoke from the floor, Hamelin 
made it clear he could no longer “harmonize” with the majority [Democrats]. 
Because he loved his country over his party or any other political association, he 
could no longer remain silent. He held that the abrogation of the Missouri 
Compromise “was a gross moral and political wrong, unequaled in the annals of 
the legislation of this country....” He voted against a repeal of the Compromise 
because he thought it was wrong then and “I can see that wrong lying broadcast all 
around us now.” Equally bad as the abrogation was the violation of pledges made 
by the Democratic Party and the President himself. Having been told by any 
number of Senators that no evil would result from the action on the Compromise, 
he had “waited calmly and patiently to see the fulfillment of that prediction”, but 
he had observed instead they all “signally failed” in their predictions. That senators 
voted for Kansas-Nebraska on the grounds that it would resolve rather than inflame 
was understandable; how they can continue to support it was not. Had the Missouri 
Line remained int place, what has so disturbed the tranquility of the territories and 
the Congress could have been avoided. American to save their country must unite 
to try to restore peace and to disassociate themselves from those who push to 
abrogate the Missouri Compromise and continue to demand further concessions. 
He made note of the fact that at Cincinnati (OH) where the Democratic Party had 
recently nominated James Buchanan (to be discussed below), the Convention 
endorsed the actions that Hamlin opposed (he read the very platform resolution to 
prove his point), and since he could not support a candidate that accepted such an 
endorsement, he declare his allegiance to country over party. The Senate voted to 
excuse him.252

Butler spoke for two hours at which point his apparent exhaustion convinced the 
Senate to adjourn until the following day when he finished his speech. The tenor of 
his speech was set forth in the first sentence. Butler had no responsibility for the 
recent events, which had “grown out of the commencement of a controversy for 
which the Senator from Massachusetts should be held exclusively responsible to 
his country and his God.” Sumner’s speech was inflammatory to a degree that no 
other speech ever uttered had been, and since it was delivered in Butler’s absence, 
he could no say what he would have done. He speculated that if Sumner had 
refused to modify or retract certain statements, he would not have submitted to it, 
but “what mode of redress I should have resorted to, I cannot tell.” If bloodshed 
and violence shall follow, the fault will rest with Sumner, not with those who tried 
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to defend Butler in his absence. Butler had no doubt that the public would 
condemn the speech to infamy.

He made it clear that he opposed the Massachusetts Resolutions, which had arrived 
in the Senate yesterday, two weeks after their approval, and having read them he 
was prepared to refute their demands. His remarks were not addressed to Henry 
Wilson (O/FS-MA) but to the aggressor, his colleague, who chose to be absent, 
even though a doctor said he could be present. Butler declared Sumner’s motives 
as dishonest and despicable, aimed at destroying the reputation of a state and to 
misrepresent the relation between that state and his own state. Butler then turned to 
the accusations themselves.253

Contrary to Sumner’s characterizations of Butler’s Kansas remarks and speeches, 
the South Carolinian quoting certain passages declared his aversion to civil strife to 
settle the Kansas question. When Sumner first arrived in the Senate [1851], Butler 
engaged him in debate in manner that might dissuade him of the folly of his views. 
Such was not the case. Sumner attacked him and South Carolina, first over the 
Fugitive Slave Act (noted earlier in the summary of Sumner’s speech) and then 
over the accusation of neutrality for South Carolina during the American 
Revolution. For two years, according to Butler, he had “scarcely spoken to, of, or 
about” Sumner. Butler’s refutation ranged from Sumner misreading or “garbling” 
South Carolina’s Constitution to misrepresenting South Carolina’s role in the War 
for Independence.254  Property restrictions for holding office varied by state and 
South Carolina’s were somewhat more restrictive than other states. On the matter 
of sacrifice during the Revolution there were strongly held local views. Butler 
listed about thirty “bloody” battles in South Carolina, battles in which South 
Carolinians “poured out hogsheads of blood where gallons were poured out by 
Massachusetts.” Having vindicated South Carolina against the accusations of 
Sumner (although Butler made it clear that South Carolina did not need 
vindication) he turned to a much-debated topic North and South, slave-trading. It 
was in his opinion a “short-sighted policy when [South Carolina and Georgia] gave 
up the regulation of commerce to the navigation interests, in consideration of their 
having the slave trade remain open until 1808....” If anyone gained from the 
extension of the slave trade, it was New England. “If the sin of the slave trade trade 
is to be imputed to anybody, let it be imputed to the hand that took the child from 
under the tree, separated it from the mother in Africa, and brought it to this country 
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under circumstances that, I confess now, were shocking.” The offer had been made 
that if New England would return all the money made from slave-trading, the 
South would “strike a balance with her and let her buy them; but she would not 
take them. This time, when the condition of the slave is better than it ever was at 
any other, is the very occasion when they are making war upon the institution.” 
Butler than declared that in his district (he spoke only for his district) it was 
common to give the “laboring hands” three and one-half pounds of bacon per week 
and as much bread as they can eat. “It is in the interest of the owners to clothe 
them. They are a happy, contented, intelligent, and reformed people.” Butler than 
directed his attention to Sumner assertion that slavery was “the personification of a 
‘mistress,’” and “that I loved her because she was a ‘harlot.’” The section in 
Sumner’s speech (which Butler asked the Clerk to read) where the Massachusetts 
Senator used the terms “mistress” and “harlot” (see above) was where he also 
described the South Carolinian as the heroic knight who will lead his State out of 
the Union if the South’s demand were not met. Butler did not contradict Sumner’s 
assertion about the threat of secession. He stated, as he had before, that if the 
Constitution was to be disregarded with respect to the equality of the states in 
governing the nation, then disunion will follow. The fault will not lay at the feet of 
the South, however, but at the feet of the North.255

Butler harshly denounced the actions of the Massachusetts legislature, the first 
time in the history of the country that a state had attempted to influence Congress 
in behalf of one of its members. This was a “new” Massachusetts that the 
Hancocks, the Adamses and the Websters would not recognize. As Cobb had done 
in the House in his minority report, Butler dismissed as sophistry that a senator was 
privileged by the Constitution to give a speech, perhaps a speech of no more than 
five sentences, to offer it to a newspaper sympathetic to his views and opposed to 
those who disagreed and finally to hide behind the Constitution that in Butler’s 
view he had just violated.

The liberty of speech and of the press is the great conservative 
element of the a Republic; it is to the political, what fire is to the 
material world, a subservient and affluent minister, when under the 
control of a prudence and intelligence; but, when unchecked and 
unregulated, a consuming foe, withering and blasting everything along 
its pathway of ruin.
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Butler’s prediction: Render speech to the proprieties, decencies, and restraints of 
social life” but release it from that and it will become “a blind and maddened giant 
of evil....”256

The following day Butler took up the cause of Preston Brooks. In a court of law he 
may be not be able to “justify his actions”, but as a representative of the people of 
South Carolina, he was moved to secure redress for the slanderous speech against 
his people, his State and his kin. He expressed high regard for public opinion, but 
he held the sentiments expressed in the actions against his relative were not of 
public opinion but of popular prejudice. What drove him to action was what he 
heard of conversations in the streets and in the parlors of the ignominy of his state 
and his people. “Sir, it was hard for any man, much less for a man of his 
temperament, to bear this.” Butler acknowledged that the Sumner’s speech was the 
talk of the town, the topic of all conversations. He asked, what was his relative to 
do? “Sue him? Indict him? If that be the mode in which he intended to take redress, 
he had better never go to South Carolina again. Was he to challenge him? That 
would have been an exhibition of chivalry having no meaning.” The fact that the 
Massachusetts Resolutions berated Brooks as acting cowardly meant that Butler 
would not let go of the power of a challenge. That Brooks confronted Sumner in 
the Senate Chamber was not Brooks choice. “He would have met him in an open 
combat, on a fair field, and under a free sky, at any time.” Butler then turned to 
slander, which he, like Andrew Jackson, believed was worse than murder. Murder 
affected a single individual but slander a whole community. Brooks decided in line 
with an old tradition that what Sumner deserved was a castigation, in this case a 
caning. He came to punish the slanderer. The result, said Butler, was a fight to 
defend the honor of one and to underscore the calumny of another. It resulted in 
two flesh wounds, not so serious, repeated Butler, to prevent Sumner from 
occupying his seat today if he had the courage to do so.257 For this the South has 
been further denigrated as a region of violence and ruffianism. He then reminded 
the Senate that the first fight on the Senate floor took place many years before 
between two Connecticut senators. If there were a trial, speculated Butler, Sumner 
would probably try to assert his privilege as a Senator, but in fact the Senate was 
not in session. Having dismissed the groundless actions of the Massachusetts 
Legislature, Butler returned to the Speech and the direct attacks upon him by 
Sumner. He declared that he would convict the Massachusetts Senator of making a 
speech, not in response to anything the South Carolinian had said, but of making 
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historic and constitutional errors of outrageous conduct by quoting precisely 
passages from his speech that were known to be utter falsehoods. He cited more 
than a half-dozen passages that he catalogued as lies. He closed with a typical 
Butler rejoinder: if the nation chose to separate, let it do so with common sense; 
but if it chose to stay united, than let it cease the “licentious and aggressive 
language” exhibited by the Senator from Massachusetts so that fires of 
sectionalism will burn out.258

The debate over the caning of Sumner and the disciplining of Brooks continued for 
several more weeks. Sumner did not return to the Senate. Brooks was expelled 
from the House, and Keitt and Edmundson were censured. Both chambers had 
Kansas bills under consideration. They were very different bills. I will not try to 
retrace in detail the path taken for each bill. The Seward amendment to the original 
Douglas bill had been defeated. But Douglas’s bill was recommitted to the 
Committee on Territories along with several other bills, the intent of which was to 
produce a new bill that took into account concerns, as raised by members like John 
Crittenden, on the state of affairs in Kansas. On 30 June, Douglas presented a 
majority report with a new bill (S-356), and the following day Collamer, as he had 
done with the original Douglas bill, introduced a minority version. During debate 
in the Committee of the Whole, numerous amendments were proposed, but the 
votes were lopsidedly for rejection. Finally, on 3 July the Senate voted 33 to 12 to 
approve the revised Kansas bill and asked for concurrence of the House. The new 
bill was longer with more details on procedures and remedies, but it did not veer 
from the original Douglas bill with respect to the next step being that a convention 
had to be held to produce a constitution. There was no acknowledgement that the 
Topeka Convention had already produced a constitution and was applying for 
statehood under that document.259 There was no chance the House would accede.

The margin under which the Opposition had to operate in the House was paper 
thin. A variety of bills relating to Kansas had been introduced, but few could 
muster a majority. On 29 May in the aftermath of the Sumner beating HR-411 was 
read and ordered to be printed. Debate was postponed until 25 June. A short bill of 
several pages HR-411 called for the admission of Kansas without any reference to 
slavery. It did not require a population count and did not question the action of the 
Topeka Convention. The procedures laid out in the bill were not unlike other 
enacting legislation for territories seeking statehood except their territorial histories 
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were far less complicated. Alexander Stephens (D/W-GA) announced his intention 
to introduce an amendment in the form of “Instructions”. Several other House 
members proposed to do the same. As the debate actually got underway on 27 
June, the most ardent opponents were Northern Democrats. Over several days a 
flurry of motions were made to reconsider, to table, to postpone or to adjourn plus 
additional sets of instructions. On 3 July, however, by a vote of 100-97 the HR-411 
was approved more or less in the form that it was when reported out of the 
Committee.260 On the same day the House received the Senate bill (S-356), but it 
never came to a vote.261

The Congress now had two distinctly different bills on the admission of Kansas, 
neither of which would become law. Contentious debate on matters relating to 
Kansas continued until the end of the session in late August, and when the 
Congress adjourned, the nation was preparing for a presidential election without 
either Kansas nor Nebraska. Self-government had gone though a wrenching few 
months again. If the Jeffersonian concept of self-government either in its collective 
or individual sense had elegance and simplicity in its initial phase, it had acquired a 
coarseness and brittleness, as it attempted to adapt to modern political realities. 
People may choose but they may not necessarily chose to be slave or free. The 
essential incompatibility of liberty and enslavement was under attack, even if it put 
the Union itself at risk. One can fault Sumner for indignant and abusive language, 
but he was clear that liberty and slavery could no longer co-exist. Butler like many 
of his compatriot refused to address that issue on those grounds because to him and 
other defenders of slavery it had been settled. More than once in his speech Butler 
stated that the southern position and even the conduct of Brooks would be 
vindicated within the popular mind. On that he was sorely mistaken. The nation 
was on the verge of a profound readjustment in the political structure that had 
everything to do with slavery.
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DRAWING A NEW LINE

The American political-party system had been in a state of flux since the passage 
of Kansas-Nebraska in 1854. In his The Origins of the Republican Party William 
Gienapp stressed the “emergence of Kansas as an emotion-laden partisan issue” 
that energized the 1855 political campaigns. He also declared that “Republicans 
propagandists greatly exaggerated both the amount of violence there and the 
degree to which slavery lay at the core of these difficulties.”262 He placed William 
Seward in a prominent leadership role of the embryonic Republican Party and yet 
he suggested that Seward never “comprehended fully the power of his words.” He 
described Seward as a “conciliator” but as someone who “failed to foresee the 
impact that some of his speeches would have on his public image.” No doubt 
Seward hated slavery, but his attitude toward slavery become entangled within a 
complex personality that sought to be both “statesman and politician.” Gienapp 
clearly believed there were more “earnest reformers” than Seward, and yet for all 
the distrust and dismay Seward may have engendered, he “was a leader of first 
rank, and few politicians had greater impact on this generation.”263  Seward was 
instrumental in the rise of the Republican Party but under suspicion for how he 
performed. Was he sincere or not? Was he in his heart as anti-slavery as he was in 
his words? Would he compromise at the opportune moment to preserve his own 
stature and authority within the newly-emerging political structure? The value of 
Gienapp’s study is that he consciously detailed the missteps and miscalculations 
within the political arena, as the opposition to the Democrats fought over the 
forsaken ground of the Whigs, Free-Spoilers and others. In doing so he wants to 
shift the focus from slavery to other personal and local animosities. The private 
correspondence that he uses so skillfully portrays the nastiness of politics that 
obscure the issues that seem to have given rise to the collapse of the political 
structure in the first place. Much of what I have just written about the animosities 
and enmities so evident in the public debate was overstatement or misstatement by 
politicians who were less moved by slavery and disunion than by personal quests 
for political gains. Without trying to distort or misrepresent his research and 
analysis (for I have not read many of the sources he has used), I sense that he and 
those who share his views believe that the realignment in American politics was 
promoted by an exaggeration of the crisis in Kansas to boost the new political 
alliances. By 1856, however, whatever the local and personal rivalries that had 
helped to undermine the existing party structure, the Republican Party had  
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emerged with a focus on slavery and the West had begun to reshape the political 
debate and the national agenda. If there was ever any doubt, the issue was slavery, 
and a new accommodation with self-governing individuals will have to be reached.

Eighteen Hundred and Fifty-Six was the year of political nominating conventions. 
The American Party met first in February in Philadelphia. Next came the 
Democrats in Cincinnati in early June followed by the Republican also in 
Philadelphia in mid-June. Finally, a remnant of the Whigs met in September in 
Baltimore and essentially endorse the nominees of the American Party. Since he 
had left office in 1852, Millard Fillmore had been angling for renomination. He 
was successful in Philadelphia and became the nominee of the American Party. The 
Platform consisted of 16 planks of which more than half directly or indirectly dealt 
with nativists’ issues. The most direct were that “Americans must rule America, 
and to this end native-born citizens should be selected” for political office “in 
preference to all others”; a demand for change in the “laws of naturalization” that 
required “continued residence of twenty-one years; and opposition to “any union 
between Church and State” but no interference with “religious faith or worship”. 
The longest plank (#13) charged the current administration with removing 
“Americans (by designation) and Conservatives in principle” from office and 
replacing them with “foreigners and Ultraists”, the result of which was re-open 
sectional agitation by repealing the Missouri Compromise. Other corrupt practices 
were duly noted. No direct statement on slavery except a reading of the Thirteenth 
Plank would suggest that Missouri Compromise should be the guide. If Missouri 
were to be the guide, there was no suggestion or recommendation how it should be 
restored. Since the Convention and Platform preceded the Sumner affair by several 
months, there was no reference to the most serious confrontation of the current 
Congressional session where the Know-Nothings held more than 50 seats in the 
House but only one seat (Sam Houston Texas) in the Senate..264

The Democratic Convention was held during the continuing debate over Sumner’s 
beating and the Kansas bills. Northerners and southerners occupied positions of 
leadership, and while some disputes over seating delegations had to be resolved, 
the convention moved ahead with approval of a platform. Once the delegations 
were approved, the nominations began. Four names were placed in nomination: 
James Buchanan (PA), Franklin Pierce (NH), Stephen Douglas (IL) and Lewis 
Cass (MI). The sitting president was outpolled by Buchanan on the first ballot, but 
neither garnered the necessary two-thirds to win the nomination. Pierce’s 
renomination was unlikely from the outset and after the 14th ballot he withdrew. 
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Douglas was the immediate beneficiary of Pierce supporters, but after the 16th 
ballot he withdrew, and his withdrawal allowed Buchanan to claim the nomination. 
Cass was never considered to be much in the running. Buchanan, a longtime 
Democratic stalwart, had friends in both wings of and was chosen precisely 
because he was unlikely to aggravate further the sectional discord within the 
Democratic Party. A Democratic victory depended on holding the two wings 
together. It made every effort to portray itself as a “national” party better equipped 
than the others to deal with the crisis at hand.

In the most complex of three political platforms the Democracy laid out their 
goals. The Platform began with several Resolves that praised the intelligence and 
patriotism of the American people, the moral soundness of the American 
government and the spirit of concord and devotion to doctrine that the American 
people had come to expect of the Democratic Party. The Platform then offered 10 
planks that more or less reaffirmed the well-established Party position of limited 
government: no internal improvements; no assumptions of state debt; no policies 
that privileged one sector or region over another; no distribution of land-sales 
revenues among the states; and no national bank. It highlighted the presidential 
veto power in the cases of the national bank and internal improvements as saving 
the nation from tyranny. And finally, directed at the American Party and its 
“secretly organized” test for political and religious purity, the Platform declared 
that the United States must remain an asylum for the oppressed. Following the 10th 
Plank on immigration came a Resolve that a crusade against the foreign-born or 
against Catholics was not justified.

The next section began with a new Resolve concerning slavery and the rights of 
states. This was followed by four points that declared the principle that the 
Congress had no power to interfere with the domestic institutions of the states, and 
because of the agitation by abolitionists and others on behalf of such intervention, 
in violation of longstanding precedents, the “most alarming and dangerous 
consequences” have resulted that “diminish the happiness of the people and 
endanger the stability and permanency of the Union....” It reaffirmed the 
Compromise of 1850, as interpreted by Douglas, Butler and others in negating the 
Missouri Compromise. It made reference to the principles enunciated in the 
Kentucky and Virginia Resolutions concerning conflicts between the national 
government and the state government as a bedrock of the Party’s political creed, 
after which came a new set of Resolves declared (in bold type) “NON-
INTERFERENCE BY CONGRESS WITH SLAVERY IN STATE AND 
TERRITORY, OR IN THE DISTRICT OF COLUMBIA.” Kansas and Nebraska 
were entitled to let a majority of the residents decide on slavery. More Resolves 
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concerning international affairs (including a reaffirmation of the Monroe Doctrine) 
and transcontinental railroads and ending with approval of the Pierce 
Administration. Requiring more work to read than than the American Party 
Platform, the Democratic Platform reiterated the basics that could probably have 
been repeated without ever seeing the words.265

Few Americans would have trouble discriminating between the Democratic and 
American Platforms, despite the very different styles, Nor would they have trouble 
discriminating between the those two and the Republican Platform. In six Resolves 
the Republican Convention laid out the case for the power of Congress to enforce 
the ideals of the Declaration of Independence and act in accord with authority 
granted in the Constitution. The Declaration had declared the fundamental 
principles of “life, liberty and the pursuit of happiness”, and the Constitution [the 
Platform repeating the Preamble], having been “ordained and established, in order 
to form a more perfect union, establish justice, insure domestic tranquility, provide 
for the common defense, promote the general welfare, and secure the blessings of 
liberty,” contained “ample provisions for the protection of the life, liberty and 
property of every citizen” with special reference to the citizens of Kansas. Kansas 
should be admitted to the Union under “her present free constitution.” Three 
Resolves dealt with opposition to the Ostend Circular (to acquire Cuba), with the 
selection of the “most central and practical route” for the transcontinental railroad 
with aid from the federal government and with support of bills for improvements 
of harbors and rivers to advance commerce. The final Resolve was to oppose all 
“proscriptive legislation” that did not guarantee “liberty of conscience and equality 
of rights among all citizens”, an attempt to separate Republicans from the 
American Party on immigration but not to go as far as the Democratic Party at the 
risk of offending potential supporters among their own nativists.266

When the Republicans met in Philadelphia two weeks after the end of the 
Democratic Convention in Cincinnati, few doubted its regional cast. And yet a few 
delegates showed up from several southern states. The Platform was approved, and 
the Convention set about to nominate a candidate. Senators like Chase and Seward 
were in the running but the most popular candidate was John C Frémont, a young, 
former Army officer with well-known Western roots. On the first formal ballot 
Fremont won 530 votes to Supreme Court Judge John McLean’s (PA) 37. The 
Vice-Presidential contest between former Senator William Dayton (NJ) and former 
Congressman Abraham Lincoln (IL) was more interesting. In the discussions a 
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favorite question was who of the two VP candidates was the stronger fighter, and 
Lincoln more than Dayton apparently had to defend himself on that point. Dayton 
won the nomination overwhelmingly. The slogan became “Free Speech. Free 
Press. Free Soil. Free Men.”

One final convention, hard-core Whigs, nominated (or endorsed) the candidates of 
the American Party and approved a weak platform (no planks) but warned against 
sectionalism. This would be the last that the nation would hear from the Whig 
Party. With or without the Whigs Americans had a choice in the 1856 election. It 
was no minor matter that the election would be played out against the backdrop of 
the recents events in Kansas (where order had been restored) and in the Congress 
(where anAugust adjournment had finally sent the members home). If the issues 
had a riveting effect on Americans, the candidate did not. A style of politics was 
evolving in America where issues that commanded the attention of the electorate 
seldom commanded the attention of the nominees chosen to help the nation resolve 
the issues. None of the candidates took to the campaign trail. Surrogates spoke for 
them at rallies and parades. From the outset the southerners made it clear that if 
Fremont were elected, the South was secede. Even without the candidates 
themselves appearing in person, the party operatives were busy with “dirty tricks”. 
Unknowingly, the American Party probably helped the candidacy of Buchanan, 
who carried few northern states by depicting Frémont as a Catholic. Buchanan won 
a majority of the electoral vote (not all electors were chosen by popular ballot) but 
not of the popular vote. Voting specialists have theorized that a small change in 
votes cast in a handful of states would have given the election to Frémont. It is 
interesting to speculate about what might have happened if a Chase or a Seward 
had headed the Republican ticket and had run a campaign that matched their 
speeches. Gienapp may have wondered the same thing but concluded that neither 
had much of stomach for an open political battle. Instead of the stump, they 
preferred the confines of Republican rallies Congressional politics. The South and 
the Border States voted solidly for Buchanan who also managed to carry his home 
state of Pennsylvania plus Illinois and Indiana. Fremont carried the rest. The 
Congress remained split. The Democrats retained a sizable majority in the Senate 
and obtained a plurality in the House of 114 but were four shy of a majority. The 
Opposition, now known as Republicans, won 105 seats and the American Party, 
which suffered huge losses – 51 to 14 – could nonetheless dictate how the House 
would organize. All three branches of the federal government effectively came 
under the control of Democrats, not just Democrats but Democrats from the South 
or with leanings toward the South. It is not clear that such an arrangement was not 
what Americans had expected.
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The new President assumed office in March 1857 (after the November elections 
1856) but the new Congress (35th) did not assume office until December 1857. 
Important business of the 34th Congress (elected in November 1854 but not 
convened until December 1855) was not completed when its 1st Session officially 
ended on 18 August 1856. It would have opened its “lame duck” 2nd Session in 
December 1856, but three days after it had adjourned its 1st Session, President 
Pierce called it into Special Session, what became known as its 2nd Session, to 
finish work on an army appropriation bill. The House added an amendment that 
specifically stated that no part of the appropriation could be used by the army to 
enforce the acts of the sitting Kansas Legislature, although it claimed to be the 
legitimate assembly. Furthermore, the amendment did not prevent the President 
from using US forces to curtain the activity of any posse comitatus operating 
within the Territory. The army appropriation bill, as amended, was approved in the 
House but was then stripped of its amendment in the Senate in which the House 
refused to concur. Once the bill was returned to the Senate (with the House’s non-
concurrence), a nasty debate ensued over the initial question of whether the Senate 
should stick to its unamended version bill or submit to the amended House version, 
all of which led senators resurrect the debates over Wilmot’s Proviso and other 
attempts to restrict territorial admissions.267 In one of his most pointed (and also 
one of his shortest) speeches, Lewis Cass (D-MI) declared this to be the “most 
solemn crisis in the history of our country. I stand before you, sir, a living link 
between the men of the Revolution, who won the precious heritage they 
bequeathed to us, and the generation now upon the theater of action, who have 
inherited the fruits of their labors, if not their wisdom and their patriotism.”268 He 
affirmed his belief in the glories of this government – “blessing of liberty, justice 
and prosperity” – and yet he declared that his fears were now greater than his 
hopes that the glorious government would survive. It was vintage Cass whose 
devotion to the concept of popular sovereignty was as steadfast as was his 
acquiescence by indirection to the cause of the South to preserve and extend 
slavery. Although he favor conciliation, he was not prepared to surrender to the 
demands of the House. If the House continued to “adhere” to their position, then 
“they [House] will have no more conciliation. I am prepared to adopt the same 
course, and let the matter go to the people of the country.”269  The debate then 
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267Proceedings, Congressional Globe,  2nd Session, 34th Congress,  21-22 August 1856, 7-8 & 9-15. Available on-line 
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268The “living link” was that Cass was born in New Hampshire in 1782, had served as a Brigadier General in the 
War of 1812 and had served as Michigan’s Territorial Governor from 1813 to 1829 before becoming actively 
involved in national politics during the Jackson Administrations.

269Cass Speech, Congressional Globe,  2nd Session, 34th Congress, 22 August 1856, 11-13. Available on-line at http://
memory.loc.gov/ammem/amlaw/lwcg.html.
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turned to which House was the more discourteous, and the renegade Democrat (in 
the eyes of his colleague) Lynn Trumbull (D/R-IL) pronounced the Senate more 
discourteous because under existing precedents the chamber that did not “adhere” 
should request a conference with the chamber that originated the bill, and the 
Senate refused.270  Relations among the members in each chamber as well as 
between the members of the two chambers over essentially “who would blink first” 
deteriorated from there. Moreover, two House bills regarding army appropriations 
were at issue. HR-153 was the older, from the 1st Session (just ended), and HR-578 
(just discussed) the newer of these bills. The former carried over, and the latter was 
introduced in this, the 2nd Session, by Lewis Campbell (O/OH) who was Chair of 
the Committee on Ways and Means in response to President Pierce’s request. 
Eventually HR-578 was dropped from consideration, but the Campbell Proviso 
was added to the resurrected HR-153 after the Senate further refused to reconsider 
its vote on HR-578.271  Back and forth between the two chambers went the 
amended HR-153, both “adhering to their positions. A Conference Committee 
could not resolve the differences over HR-153. The standoff on HR-158 led to the 
introduction of other bills relating to Kansas-Nebraska and Missouri Compromise. 
William Seward (R-NY) took the floor to denounce the conduct of two colleagues: 
John Clayton (O/W-DE) and Judah Benjamin (D-LA). Seward claimed that they 
both came from slave-holding states, and, as such, they voted against the extension 
of slavery, refused to accept any prohibition against slavery, as contained in the 
Missouri Compromise, and to denounce as derogatory the views of the Free-
Soilers and Abolitionists, and yet, in the presence of those whom they oppose, they 
make stipulations among themselves as to how the Opposition should be permitted 
to carry forth the debate on the very questions that they themselves have raised to 
be debated. The rules again, but in the Senate this time.

By and by, I shall expect to see them [Clayton and Benjamin] dealing 
even in our [Opposition] roles to effect compromises between 
themselves. They take these liberties with us in our very presence, on 
the grounds that we are fanatics. One of them compliments me at the 
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270Trumbull Speech, Congressional Globe, 2nd Session, 34th Congress, 22 August 1856, 21. Available on-line at 
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271Following the course of these two bills is not easy. HR-153 appears in its original and amended versions in Bills 
and Resolution, but HR-578 does not.  Proceedings relating to both HR-158 & HR-578 appear under various dates in 
Journal of the House, 2nd Session, 34th Congress. HR-578, as reported by Lewis Campbell (O-OH) for the 
Committee on Ways and Means on 21 August 1856 with the amendment or proviso regarding Kansas and after 
James Orr (D-SC) failed to derail it with a motion to table, passed the House 93-86,  The following day (22 August) 
the House refused to concur in the Senate version of HR-578 without the proviso by a vote of 96 to 94. See Journal, 
pp. 1556-1557, 1559 & 1561-1562.  Available on-line respectively at http://memory.loc.gov/ammem/amlaw/
lwhbsb.html & http://memory.loc.gov/ammem/amlaw/lwhj.html.
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expenses of my associates, by distinguishing me as a leader of the 
fanatics in the Senate.

He also reminded his colleagues he had been accused of treason as well. He 
recalled some votes for his accusers and colleagues to consider. He had voted to 
approve Clayton’s Cabinet appointment and Benjamin’s Supreme Court 
nomination, although the latter failed to secure enough votes. “You accuse me of 
fanaticism--fanaticism on the subject of slavery. I put to you, sir [apparently 
pointing to Andrew Butler, D-SC] to you, sir, [and Clayton’s colleague, James 
Bayard D-DE], to you, sir, and you, to every Senator from a slave State, to 
answer..., when I have given even one sectional or partisan vote, other than on a 
question...,” that being the question of slavery. In the course of his remarks, which 
continued for almost an hour on why he was willing to see the army-appropriation 
bill go down, he stated half-jokingly that the opponents of slavery were long-
winded, but he wanted to assure the Democrats that “we are firm men – men of 
perseverance – we are sure-footed, we boost little of speed, but we think we shall 
be found to have bottoms.”272 Thus had become the character of the debate – we 
“have bottoms”. No speaker, especially against deadlines imposed by calendars, 
wished to detain the Senate when he rose to speak, but virtually everyone did. 
Along came a third bill from the House Committee on Ways and Means under 
Lewis Campbell, HR-579 with a differently-worded proviso, which once again 
passed in the House but failed in the Senate. When returned to the House with the 
amendment stricken, a vote was taken. This time, by a slim but reverse vote – 101 
to 98 – the House approved the Senate version without the Kansas restriction. The 
original vote in the House on HR-579 with the restriction was 99 to 77, and in the 
vote that acceded the Senate version the supporters of the original bill held together 
with only a few defections countered. What made the difference was that 
Democrats and Know-Nothings who had not voted (for whatever reason) on 
HR-578 showed up to vote on HR-579. The newcomers were from the North and 
the South, but the bulk of them were Southerners. The Senate prevailed, and the 
President got his appropriation.273

There will be an unusual 3rd Session to follow the “special” 2nd Session of the 34th 
Congress before it passed into the history books. When it met in December (1856), 
after Buchanan had been elected President but would not assume office until 
March (1857), the same cast of characters (with some minor changes) occupied 
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both chambers. President Pierce last Annual Message to the Congress was not kind 
to the opposition. He charged them with trying to usurp the control of the federal 
government. The November Democratic victories had allowed the President to 
declare that the people had “pointedly rebuked” the sectionalists (the opposition) in 
this attempt. They had “entered into a path that leads nowhere unless it be to civil 
war and disunion, and which has no other possible outlet.” The President’s 
Message was not well received in this Congress, the 34th, where the two chambers 
were split, but the attack on the Opposition was not much different from what 
Democrats had said throughout the campaign. What offended the Opposition, it 
would appear, was that the President in his capacity as Chief Executive had used an 
“official communiqué” to the Congress to damn the Opposition.274

Several hundred bills were listed on the dockets of the two chambers, but no major 
legislation emerged from this session. Scores of “relief” bills (out of hundreds 
presented by citizens to Congress) were passed along with appropriations bill for 
the postal service, construction and repair of territorial roads and the annual 
expenses to run the government, the military and other agencies. A major tariff 
revision was introduced, debated and passed. The debate on HR-566 began in 
earnest during the second week in January 1857. Lewis Campbell (O-OH), as chair 
of Ways and Means, offered a bill that exempted duties on numerous products 
imported under Schedule I. Various amendments were offered with additional 
exemptions on other products. As always with tariff, representatives took their 
stands based on their districts’ or regions’ economic configuration. Finding a 
national consensus was nearly impossible. Suspicions were deeply ingrained. 
During the debate, John Letcher (D-VA) asked Campbell if the current bill (a 
substitute for the original bill from the previous session) was a “mere man of straw, 
set up here for us to fight, with the understanding that when the discussion of the 
subject is concluded in this Hall, he intends to introduce another bill, to which he 
will devote one hour’s time in debate, and leave the rest of us without the 
opportunity to discuss its merits?” Campbell’s reply, not surprisingly, was that no 
straw man existed. The bill, he reminded Letcher, accommodated some of his own 
requests. Overall its aim was to lift duties on raw materials not produced in this 
country but also “to give incidentally protection to the various branches of 
American industry” dependent on those materials. Campbell also stated that 
predicting the impact of any tariff revisions, especially with regard to American 
manufacturers by adding or maintaining duties on imported products to protect 
domestic protection. He added that there were benefits to be had by reducing the 
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number of schedules, simplifying “the whole revenue system” and cutting 
expenditures for collection. Finally, he did not rule out introducing a substitute if 
that were necessary to pave the way for action. He assured Letcher that there 
would be timely notice. Letcher was not satisfied, and he indicated that majority 
report was protective, by the Chair’s own words, and the minority report, based on 
recommendations by the Secretary of the Treasury, favored free trade. Campbell 
replied he had no interest in combating the proposals of the Secretary, to which 
Letcher replied “If I can butt together the heads of the Secretary...and the 
chairman...I may may kill off one or the other of them. [Laughter.]” Campbell said 
he had no objection to Letcher making war on his own party, and if he succeeded 
“in taking his [Secretary’s] scalp, he can then make war on the Committee of Ways 
and Means.” The standoff between free trade and tariff protection continued to dog 
the final days of the 34th Congress.275 In a later debate Campbell, in explaining the 
difference between the current bill and the bill considered in the last session, stated 
that the revenue directly from the tariff would be reduced by about $14 million.276 
By February the House had agreed on HR-566, and in late February the Senate 
approved the measure with a single amendment.277  On 28 February after 
considerable debate in which the House refused to concur in the Senate 
amendment, Campbell asked for and got approval for a conference committee. 
Other appropriations had to be dealt with, some like the tariff bill, lacking 
concurrence. On 2 March Campbell reported that Conference Committee on the 
tariff had asked that the House agree to a slightly changed wording in those 
sections relative to the cotton manufactures. [If the House approved the changes, 
the bill would have to be returned to the Senate for its approval.] Cotton in all its 
forms concerned the southern representatives, and the House debate, now very late 
in the session, concerned whether or not the bill should be printed, members should 
be allowed to study and research, etc. All of these attempts were beaten back, and 
the bill, as reported from the Conference Committee, passed by a substantial 
margin of 122 to 72.278  The Senate would concur, and the nation had a revised 
tariff that would have an immediate impact of public revenues. Surpluses had been 
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building for several years, and part of the push behind the revision was to address 
the surplus question – once again.

The Congress adjourned “officially” on the 3 March, although the Senate met in 
Special Session to complete certain matters, and the new President’s Inaugural 
Address was set for the following day. The President was received and then 
escorted to the Portico of the Capital to deliver his speech.279 There was not much 
suspense about what he would say. At the very outset, though, he declared he 
would not be a candidate for re-election. Thus, his conduct would not be 
influenced by any motives to secure a second term. The past election had shown 
once again that the people have spoken in a voice to restore harmony and 
friendship among the several states. “Our own country could alone have exhibited 
so grand and striking spectacle of the capacity of man for self-government.” He 
immediately applauded the Congress for having the wisdom to apply a simple rule 
– “that the will of the majority shall govern” – to the question of slavery in the 
territories. He dismissed the dispute over when Kansans should decide as of “little 
practical importance.” Ultimately, it was a juridical question that had to be 
answered, and, he announced, the Supreme Court was preparing to do just that. In 
time the requisite number of people in Kansas will be determined (why the 
renegade constitution was illegal in his opinion), and once a vote on a constitution 
was ordered he would make certain that every legal resident should be allowed to 
cast his ballot. At work in Kansas was popular sovereignty, “a principle as ancient 
as free government itself”. Slavery, he acknowledged, was for more important than 
a mere political question. It may yet overwhelm the institutions meant to defend 
and preserve American liberties. It was incumbent on those who loved the Union to 
cease or resist the agitation. Any attempt to disrupt the Union would not only 
destroy the political democracy but would destroy the economic prosperity that 
gave life to democracy. He turned from the preservation of principles to the 
business of government. Corruption and extravagance eroded the public virtue that 
a republic required, evils he was determined to eradicate. The surplus was an 
embarrassment and might be resolved without constitutional objection by 
extinguishing the public debt and increasing modestly the size of the navy. Other 
proposals for using the surplus did not meet necessary constitutional tests. The 
revision of the tariff will help to reduce the revenues, but all tariff revisions must 
take into account that equality and fairness be accorded all states. With respect to 
other legislative proposals, the Constitution that provided for a limited government 
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must be upheld. In diplomacy Buchanan said that his Administration will be “direct 
and frank, neither seeking to obtain more nor accepting less than our due.” As a 
former Secretary of State, he sought “to do justice in a kindly spirit to all nations, 
and require justice from them in return.” He then took the oath.280

Whatever calm or tranquility that Buchanan wished to convey was shattered two 
days later (6 March) by the Dred Scott opinion handed down by the Supreme 
Court. The case and its ramifications have been the subjects of many learned 
treatises and histories. I make no attempt to summarize or to review the oeuvre that 
exists. I am mainly interested in how the justices of the Court constructed their 
own histories of the events, the disputes, the crosscurrents that brought the issue of 
the future of slavery to center stage in antebellum America and the language that 
they used in constructing those histories that became their opinions. Further, Dred 
Scott will cause a reaction, a violent reaction, that will solidify opposition to The 
Democracy and its ideology of maintaining party unity by adherence to non-
intervention. Another episode or crisis might have accomplished the same thing, 
for the times were indeed volatile, but Dred Scott became the template. If the 
nation arose from a concept of personal liberty that elevated the individual over the 
society that he had in fact created, then the dismissal of Dred Scott’s claim on the 
grounds that he was property and not person made a mockery of that concept on 
different levels. In antebellum America a common refrain was “leave us alone”, the 
ultimate assertion of self-governing individuals, but the refrain had a context, and 
that context had become America’s Achille’s Heel. It was not always in the interest 
of a society of self-governing individuals to allow other individuals to govern 
themselves, if their assertions seemed contrary to the concept itself. Dred Scott will 
address that that issue in way that was seldom heard in public speech

The background story of Dred Scott, his wife, Harriet, two children, several 
owners or guardians and frequent relocations covers twenty years and cannot be 
simply and easily summarized. For the personal and legal history I have relied 
primarily on two Internet sites: one maintained by the Missouri State Archives and 
the other by Cornell University Law School.There are other sites that I have used 
and will reference, but the two aforementioned are the principle sites.281  The 

GOVERNING IMPASSE

205

280Proceedings, Buchanan Inaugural [found in the Appendix], Congressional Globe, Special Session, 35th Congress, 
4 March 1857, 371-372. Available on-line at http://memory.loc.gov/ammem/amlaw/lwcg.html & also unpaginated at 
http://www.presidency.ucsb.edu/james_buchanan.php.

281Missouri Digital Heritage & The Cornell University Law School’s Legal Information Institute. Available on-line 
respectively at http://www.sos.mo.gov/archives/resources/africanamerican/scott/scott.asp & http://
www.law.cornell.edu/supct/html/historics/USSC_CR_0060_0393_ZD1.html. The Cornell site includes the majority 
opinion,  concurring opinions, separate opinions and dissenting opinions. Pagination Missouri Digital Heritage cited 
from documents as they appears on-line. Opinions from Legal Information unpaginated.

http://memory.loc.gov/ammem/amlaw/lwcg.html
http://memory.loc.gov/ammem/amlaw/lwcg.html
http://www.presidency.ucsb.edu/james_buchanan.php
http://www.presidency.ucsb.edu/james_buchanan.php
http://www.sos.mo.gov/archives/resources/africanamerican/scott/scott.asp
http://www.sos.mo.gov/archives/resources/africanamerican/scott/scott.asp
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0060_0393_ZD1.html
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0060_0393_ZD1.html
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0060_0393_ZD1.html
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0060_0393_ZD1.html


question of liberty was at the very heart of Scott’s appeal, as it was at the very 
heart of Jefferson’s ideal, yet the two will clash with rather staggering 
consequences. Individuals may have preferred, as de Tocqueville observed, to 
withdraw from the larger society to manage their own affairs and make their own 
decisions, but when they acted upon those sentiments, they may have found 
themselves impinging on the comparable sentiments of others. The Jeffersonians 
had recognized the possibility of conflict between individuals in pursuit of their 
own interests, but at some point what came into play was “self-interest”, that 
individuals, who were endowed with capacity to manage their liberty, would see 
that invading or harming or violating the liberty of others redounded adversely 
upon them. For one thing, impinging would lead to more government, and that 
would further erode individual liberty. In the Jeffersonian model, never so clearly 
laid out as it should have been (it was impossible to account for individual actions 
under the Jeffersonian rubric of a limited government except through vague 
assertions), the operating principle was, add more government and it will be worse, 
allow more individuality and it will be better. Whose voices should individuals 
listen to? Their own, of course. But the voices of others had circumscribed and 
compromised their own voices. What constituted one’s self-interest? Again, others 
acting on their self-interests could imperil one’s own self-interest. Specifically, 
how the nation as a collection of individuals, who could act on their own or in 
concert, should proceed with respect to slavery, a condition that denied liberty to a 
class of persons, could no longer be dismissed. It had repercussions and 
ramifications that individuals could not withdraw from. By the 1850s, however, 
individuals and the governments that they had instituted had seemingly made an 
irresolvable mess. Dred Scott will come to symbolize how big the mess had 
become.

The Dred Scott story began in 1834. Scott was a slave in the possession of Dr. John 
Emerson, an army surgeon, who had been assigned to a military facility in Saint 
Louis. It was permissible to own slaves in Missouri as a result of the Missouri 
Compromise. Emerson was reassigned to a military post at Rock Island, Illinois, 
and two years later was reassigned to Fort Snelling in the Minnesota Territory. 
Illinois’s Constitution forbade slavery (although a few slaves lived there), and Fort 
Snelling (at the confluence of the Minnesota and Mississippi Rivers) was located 
within what then was known as the Wisconsin Territory, was considered an 
“unorganized territory” (and still is) and was located above 36◦  30’ where slavery 
was (or had been) prohibited. A second slave by the name of Harriet was involved 
because she too had been moved by her master, also an army officer, to Fort 
Snelling, where she was sold to Emerson. With Emerson’s approval Dred and 
Harriet were married in 1836, and later two children were born to them, one on the 
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Mississippi River north of the Missouri Line and the other in the Army’s Jefferson 
Barracks in Missouri.282

After leaving the army in 1842 Emerson, having failed to establish a medical 
practice, moved with his wife to Davenport, Iowa, where he died in 1843. Irene 
and her daughter returned to Missouri to reside on a “plantation” owned by her 
father, north of St Louis County. At an earlier time, when Emerson was assigned 
temporarily to Florida, he had turned the guardianship of the Scotts over to Irene’s 
father, Alexander Sanford. (There was dispute whether John F. A. Sanford, the 
defendant in the Supreme Court case, a New York businessman and the brother of 
Irene, assumed guardianship over the Scotts or whether he had actually purchased 
them prior to Emerson’s death, a matter that the Supreme Court did pay some 
attention to.) The father “rented out” Scott because he had no need for any 
additional slaves. A second daughter was born to Dred and Harriet in 1845 in 
Missouri. Scott attempted to buy his freedom in 1846 for $300, but the family 
refused, and in 1846 he sued on the grounds that he had resided in places where no 
slave laws existed because slavery was forbidden. This suit never went to trial, 
being dismissed on procedural grounds, but in 1847 the judge granted Scott a new 
trial. Emerson (the widow) appealed to the Missouri Supreme Court, which denied 
her appeal and affirmed the judges order. The new trial commenced in 1850 after 
Irene Emerson had moved to Massachusetts, and whatever her brother’s status was 
– guardianship or ownership –  John, her brother (whose name was misspelled in 
the Supreme Court records as Sandford), became the defendant. In the meantime, 
Scott and his family were placed under the custody of the county sheriff who 
continued to gather rents from Dred’s hirers and placed them in escrow.

On the legal side the jury in the second trial found Scott and his family to be free. 
An appeal was made to the Missouri Supreme Court, which not only reversed the 
lower-court decision but also vacated earlier precedents by which slaves had been 
granted freedom in similar court cases. In 1853 Scott sued again but in federal 
court (the defendant being John instead of Irene). The Federal District Court 
(known as the Circuit Court of the United States as opposed to the circuit courts or 
local courts in the State of Missouri, where the case began) because Sanford, as 
guardian or owner, was also executor of John Emerson’s estate but not a resident of 
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Missouri. The District Court ordered the jury to use Missouri law in determining 
Scott’s freedom, and in so doing the jury declared Scott to be a slave. The appeal to 
the Supreme Court by Scott was to reverse that District Court ruling, with special 
reference to the instructions to the jury. The case involved facts stretching back 
twenty years. Time past did not favor the Scotts, and their case might have been 
stronger had they applied for freedom earlier rather than trying to build a case for 
their freedom based upon their movements during the two decades. Hundreds of 
Missouri slaves had sued for their freedom and won under a provision that allowed 
them to petition the “general court” to be freed. In dismissing Scott’s case, 
however, the Missouri Supreme Court, after having permitted other slaves to sue 
for their freedom, with less compelling arguments, i.e., not having lived in free 
territories, resorted a much stricter standard with the Scotts, namely that times had 
changed, the nation was at risk and the granting Scott’s petition would only make 
the crisis worse. In purely technical terms the case that came to the Supreme Court 
from the Federal District Court could have been decided simply upon its merits - 
what were the facts and what were the laws. The Scotts had lived in states where 
slavery was forbidden, and what laws or precedents applied in an determination  as 
to whether they should or could be continued in bondage. That was not the tack 
taken by the Taney Court. To Scott’s disadvantage, the case was elevated to a 
higher judicial order that passed judgment on the fate of the individuals who were 
slaves and on the institution that bound them to slavery. It was this unwillingness 
by the majority of the Supreme Court to hear the case as a person pleading for his 
freedom as opposed to an institution pleading for its security. That tactic is what 
makes this such a despicable action – in my own mind, the most despicable legal 
act in American history.283

There was no disputing the facts that Dred and then Harriet had been moved to 
localities where slavery did not exist and could not exist under prevailing 
legislation. In fact, Dred had lived seven year in localities that did not permit 
slavery. Lacking local laws governing the conduct of the slave, the master and the 
institution in general – in Illinois because the Constitution prohibited slavery and 
in the Territory of Wisconsin because slavery was prohibited above the Missouri 
Line – they could have, in theory at least, demanded their freedom. They did not. 
In the meantime, they were moved into and out of slave states and free states. One 
daughter was born above the Missouri Line and the other in Missouri. At the times 
of the suits, however, Dred and his family resided in Missouri as slaves. What 
landed the new suit that ultimately reached the Supreme Court in the federal 
system was that the owner or guardian of the slaves, John Sanford (the widow’s 
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brother) was a resident of New York, not Missouri. Since it involved a matter 
concerning two state jurisdiction, it could only be decided, it was averred, in a 
federal court. It was also probable, given the facts of the case and circumstances of 
the time, filing suit in a federal jurisdiction was preferable to filing in a state 
jurisdiction. Thus, a procedural question arose, namely, did the federal court have 
jurisdiction? The Chief Justice, Roger B Taney, after examining various cases and 
precedents and speaking for the majority concluded it did not have jurisdiction 
because the federal court should not have accepted the case in the first place. But, 
since a substantive issue, the status of slaves within the rule of citizenship, had 
been raised, the Court proceeded to making its ruling. In the end, the case shifted 
from a determination of freedom from slavery because of a change in place, by 
which the original case was argued in local court, to a case of whether freedom, the 
kind that entitled one to citizenship and all the rights and privileges pertaining 
thereto, can ever occur for a person once a slave but now free. Was it ever possible 
for a slave to be anything but a slave, even when he was no longer a slave? For the 
majority, the answer was no.

Since Scott’s status was tied to where he lived and where he lived was tied to a 
legislative decree concerning the extension of slavery, the Missouri Compromise, 
by the majority’s own reasoning (more directly by Taney’s own reasoning), had to 
be addressed. What powers exactly could be assumed under Article IV, Section 3, 
which stated that the national government had the authority to make “all needful 
Rules and Regulations respecting the Territories”? In the Missouri Compromise the 
government had agreed that slavery should be prohibited in territories organized 
north of a line. Below that line slavery could exist, although it was neither 
sanctioned, nor, obviously, was it forbidden. In organizing a territory the national 
government did not issue a plan with the rules and regulations except for some 
very general principles that had to be adhered to. The United States did not have 
national slave laws (as was the case in Latin American countries where slavery 
existed) that would apply uniformly across the states and the territories. Legal 
codes governing slavery fell under the purview of the states, but since a territory 
was not yet a state – technically it was in the possession of the United States but 
functionally it was under the control of the settlers. The settlers themselves 
established the codes and procedures by which they would be governed., and the 
choices that they made may or may not become a part of the constitution that 
would be needed for admission to the Union. No law a priori existed at the time of 
the organization of a territory that established slavery except after Missouri 
Compromise it was forbidden in territories above 36◦  30’. During the Missouri 
debates the point from whence did Congress derive the authority to exclude slavery 
was argued fiercely. The need to resolve the standoff to maintain the Union held 
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sway, and a compromise was agreed to. For many slaveholders Missouri was a bad 
deal because it established a precedent that restricted how they could use their 
property, that is, their slaves. As the nation expanded, far more rapidly than most 
had assumed, the assumption that Congress had established a line or could in any 
way legislate on where slavery could or could not exist had come under heavy 
attack. Removing the Missouri restriction was part of a larger debate over 
Congressional authority. If the Congress assumed the power to draw a line with 
respect to the territories, it could assume even greater powers to regulate or abolish 
slavery. In a ironic way Dred Scott provided the forum in which to settle the 
question of what was the status of the slave under the American Constitution and 
what was the power of the federal government in regulating status that had been 
agitating Northerners and Southerns, private citizens and public officials, for 
decades.

Since Dred Scott had lived in localities where slavery had not been established 
under any local or municipal law for some years, he sued for his freedom on the 
grounds that his bondage had ceased upon leaving a slave state and entering a free 
state. If no local laws existed to govern the status of a slave, then slavery could not 
exist. If slavery did not exist, then Scott was freeman. And if Scott were freeman, 
then he was entitled to certain rights and privileges of citizenship. Since he was not 
a fugitive and even though he and his family (Scott had married in Wisconsin with 
Emerson’s approval) had remained in the service of his master and had as a part of 
the household moved back to Missouri where slavery was recognized, their 
temporary residence raised doubts about their continuing status as slaves. Absent 
any laws governing slavery or slaves in some localities where he lived, how could 
Scott continued to be held in bondage? That narrow legal issue was folded into 
much larger juridical complexity. Taney asserted that three legal issues were under 
consideration,: 1. Was Scott a citizen and therefore entitled to sue? 2. Did his 
residence in localities where slavery was prohibited grant him a title of freedom 
that could not be reversed upon his return to Missouri? and 3. Was the Missouri 
Compromise constitutional? For a case that did not even belong before the 
Supreme Court, this was indeed a “plateful”. It did not take much inspiration or 
analysis to see that the Court was going to rule not just on Dred Scott’s status but 
on slavery itself. It was noted earlier that Buchanan in his Inaugural referred to a 
forthcoming decision that would decide the great issues agitating the nation. At the 
Inaugural while standing at the railing before his speech he was observed to be in 
conversation with Taney. Could Taney have informed the President then of the 
Court’s decision? That would have allowed Buchanan the opportunity to add the 
reference to the Court. Buchanan’s own biographer, the late Philip Klein, clarified 
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what had transpired then and in the previous week. When speaking to Taney, 
Buchanan already knew what the Court’s opinion would be. Klein writes: 

While in Washington he had learned that the Supreme Court was 
nearly ready to bring in a decision on the Dred Scott case. Eager to 
have the backing of the Court, he wrote to Justices John Catron and 
Robert Grier about the wisdom of having the Supreme Court issue a 
thorough expository opinion on the power of Congress over slavery in 
the territories. Buchanan knew what the majority decision would be – 
that Scott had no right to sue because he was not a citizen – and he 
knew that two dissenting Justices would prepare a statement 
supporting their views. Should not the majority do likewise, and make 
explicit that Congress had no power over slavery in the territories; 
therefore, the Missouri Compromise had been unconstitutional? 
Buchanan strongly urged this action as the best possible way to get the 
slavery debate out of Congress and settle once and for all the sectional 
contention. If the country was so far gone that it would attack the 
Supreme Court, then the Union was already cracked beyond repair.

Klein did specifically state that Buchanan’s strong urging itself had any effect on 
how the opinions came down. There was a majority opinion but the case was 
decided against Scott because of a majority opinion along with concurring opinions 
to reach the seven against Scott and not a single majority. Buchanan got the 
opinion, though, that he thought would help to end the divisiveness in Congress 
and among the public, but he as others had done miscalculated.284

The Court heard re-arguments in the current term (Winter 1856) after hearing the 
original argument in the previous term. According to Taney, clarification was 
needed on some points of law. Who were the member of the Supreme Court at this 
moment of national crisis. Taney (MD) had presided over the Court for twenty 
years since his appointment by President Jackson. He came from a slave-owning 
background as did the Court’s southern members. The other jurists were James 
Wayne (GA), John Campbell (GA), John Catron (TN), Peter Daniel (VA), Samuel 
Nelson (NY), Robert Grier (PA), Benjamin Curtis (MA) and John McLean (OH). 
Five of the justices came from border or southern states. Two northerners who 
voted with the majority were Democrats: Nelson had been appointed to Court by 
Tyler, as his own party, the Whigs who controlled the Senate, had rejected five 
nominees before approving Nelson. Grier had been appointed by Polk. Where the 
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justices hailed from and the political party to which they belonged no doubt had 
some influence on how they saw the case. Taney wrote a majority opinion in which 
only two other justices, Wayne and Campbell, concurred, although each wrote 
concurring opinions (Wayne’s consisted of two paragraphs) in which they stated 
why they agreed with the Chief Justice. Nelson, Grier, Daniel and Catron issued 
separate opinions in which by different reasoning they agreed with most but not all 
of the principles findings by Taney. It is worth pointing out that although Taney’s 
opinion was treated as the majority opinion, on the crucial point of citizenship only 
three justices (Taney, Wayne and Campbell) specifically denied it could be 
extended to Scott or any former slave, while the other four agreed it had not been 
extended but did not state it could never be extended. On the other points the vote 
was six to three with the majority lining up differently on whether Scott’s 
temporary residence in free states could determine his freedom and on whether the 
Missouri Compromise was unconstitutional. If the Missouri Compromise were 
unconstitutional, then the case for Scott’s freedom was moot. The net result was 
that despite an array of opinions Dred Scott was found to have no standing and his 
suit was dismissed. Two northern justices – McLean and Curtis – dissented. Curtis 
resigned from the court after the decision. McLean’s opinion was more procedural 
than the opinion by Curtis, whose long, detailed and analytical discussion 
demolished, at least in the eyes of the Northern abolitionists, the very core of 
Taney’s opinion.285

Upon deciding to hear the case, the Justices had to decide how to approach the case 
before them. In many Supreme Court cases, the issues at stake in a case as well as 
the temper of the times may determine whether the Court should to render a 
narrow decision, almost technical in nature, or a broad decision that may have the 
effect of putting the constitutional questions raised in the case at rest. Initially, the 
justices preferred a narrow approach, and Samuel Nelson, a Northerner, was 
assigned to write the majority opinion. Among the narrowest of choices was to rule 
on whether the suit filed by Scott in federal court had standing. If the majority 
decided it did not, the case could be thrown back to the Missouri courts to be 
settled. Nelson had started to prepare an opinion that would take a narrow 
approach, when the two justices who had declared their opposition to an opinion 
that did not address the issue, raised by Sanford that Scott, as a slave, could not sue 
for his freedom in court. At this point, it would appear, a divided majority turned to 
Taney to render an opinion that would also address the points the dissenting 
justices intended to raise. In short, the Court had moved from narrow to broad and, 
and in so doing it attempted, as many had proposed was appropriate for the 
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nation’s highest tribunal given the constitutional questions, to settle the dispute 
over slavery.

There was a backstory, however, that may have played a role in how the Supreme 
Court proceeded. John Emerson, although a northerner, was not opposed to slavery, 
and Irene was the daughter of a slaveholder who was outspoken in his views on 
slavery and abolitionists. In the original suit Scott had complained of mistreatment 
at the hands of Irene. Paradoxically, when Irene left Missouri, she moved to 
Massachusetts where she married an abolitionist, Dr Calvin Chaffee, who may 
have been unaware of Irene’s involvement with the Scotts and was later elected to 
Congress on an anti-slavery platform. At some point, however, John Sanford, 
Irene’s brother, took control of her slaves. While her father was pro-slavery, her 
brother was not. He was a known abolitionist businessman in New York. He was a 
bit of a shadowy figure in the proceedings, and proceedings before the Supreme 
Court, as evidenced in the opinions, had to deal with his status in the case. As an 
abolitionist, had John agreed to letting a suit be filed in federal court so that the 
Supreme Court would have to render a decision on the constitutionality of slavery 
one way or the other? Had the decision by the dissenting justices to disagree on 
much broader grounds forced the majority, most of whom but not all supported the 
constitutionality of slavery, to change their game plan. It does not appear that the 
Dred Scott case was a simple inquiry into his legal or constitutional rights. No, it 
may have been designed to test the legality of slavery in such a way as to force the 
nation itself into deciding on the future of slavery. This was not the first time nor 
would it be the last that the Supreme Court, despite its noble demeanor, 
participated in a political fight. Once Taney had assigned himself to write the 
majority opinion (so long as he could hold a majority), the nation could expect a 
stout defense of slavery from a constitutional and historical standpoint, and the 
dissenting justices could write opinion that laid out the legal and political grounds 
upon which slavery would be fought.

Although Taney wrote for himself and two other justices, he set the tone and the 
scope of the argument against Scott’s suit. Whether the other justices wanted to 
deal with citizenship or Missouri, they had to because Taney had, as the three 
points listed above demonstrate, approached the case on substantive grounds rather 
than procedural grounds. Where Taney’s argument led him was to the substantive 
question of due process. Due process is used in contemporary proceedings more 
than it ever was in the first half of the nineteenth century. It has been asserted (I’ll 
leave this to the legal historians to sort out) that Dred Scott was the first case in 
which the Court averred to due process in reaching a decision. From the outset 
Taney stated that the national government under the Constitution had sovereign but 
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limited powers. In the case of Scott he must show that he had standing, that is, that 
“the suit he brings is within the jurisdiction of the court, and that he is entitled to 
sue there.” The problem for Scott was he claimed he should a citizen but if he were 
legally not a citizen, he could not file suit. Taney laid out the question: “Can a 
negro whose ancestors were imported into this country, and sold as slaves, become 
a member of the political community formed and brought into existence by the 
Constitution of the United Sates, and as such become entitled to all the rights and 
privileges and immunities guaranteed to the citizen?” Indeed, asked Taney, can 
descendants of slaves when emancipated or born to parents who became free be 
citizens of the United Sates in which the word citizen is used in the Constitution? 
Taney noted a comparison with the American Indians. They had their own 
government, and their freedom had been acknowledged from the outset through 
treaties and other formal agreements. They could become a part of the political 
community by naturalization if they so wished. Could descendants of slaves ever 
be presumed to be a part of the citizenry? No, wrote Taney, they cannot be because 
they were never meant to be. At the time of the ratification of the Constitution they 
were regarded as inferior and subservient, and they could never rise to the level 
required of citizenship, even after emancipated. The nation was formed by the 
citizens in their states for them and their posterity and for no on else. The 
Constitution required that those defined as citizens in the several states had to be 
accepted as such in other states. No where in the record, said Taney, could it be 
found that at the time of the making of the Constitution that granted citizens of one 
state equality of citizenship in another state that descendants of slaves, even if free, 
had been endowed with citizenship or were intended to be so endowed. Taney kept 
referring to them as inferior, and by implication that inferiority disqualified them. 
Moreover, they were treated as property before the Constitution and the 
Constitution did not change either their inferiority or their status.

Taney then turned to the Declaration of Independence and the famous “we hold 
these truths to be self-evident” paragraph. Almost disingenuously he posited since 
descendants of slaves were not considered to be citizens by the language of the 
day, then the Declaration was referring not to them as a part of the human family 
but only to those who already qualified as citizens. He took the customary articles 
in the Constitutions that only referred to slavery by indirection as further proof that 
this inferior class was never meant to have citizenship. The multiplicity of laws in 
the states and municipalities only further confirmed the view that negroes were 
inferior and could not ever qualify for citizenship. In Taney’s mind the issue of 
who can be and cannot be a citizens was settled. From the Declaration of 
Independence through the Articles of Confederation and since the Constitution, by 
legislation of the Congress and the action ofd the Executive and under colonial as 
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well as state governments, the question of citizenship had been clearly determined, 
and it did not include the African race. Not being a citizen Dred Scott had no right 
to sue, and the lower courts were in error to allow the suit to go follow. The errors 
committed by allowing the case to proceed were dealt with a considerable detail.

What of Article IV, Section 3 – “all needful rules and regulations” – as raised by 
the plaintiff? The construction of the Constitution was always an unpredictable 
endeavor. In this case the Article/Section was a special provision that applied to 
territory acquired from Great Britain after the treaty and not to later acquisitions. A 
convenient construction, indeed. How much else in the Constitution belonged to 
the category of “special provision”. The claims of states could not under the 
Constitution be prejudiced except as needed at the time of the foundation of the 
new government. After that the claims had to be cohered to. After an extended 
discussion on the adoption of procedures for other territories acquired by the 
United States, Taney returned once again to the initial topic – delegated powers. 
The authority of the national government over any acquired territory as to how it 
shall enter the Union was not at issue; what was at issue was what power the 
“General Government may exercise of the person or property of a citizen in a 
Territory thus acquired. Those who migrate to new territories are not “colonists” 
under the control of the General Government. The basic principle “upon which our 
Governments rest, and upon which alone they continue to exist, is the union of 
States, sovereign and independent within their own limits in their internal and 
domestic concerns”, bound together by a General Government with “enumerated 
and restrictive powers, delegated to it by the people of the several States....” That 
the General Government can “obtain and hold colonies and dependent territories, 
over which they might legislate without restriction, would be inconsistent with its 
own existence in its present form. Whatever it acquired, it acquired for the benefit 
of the people of the several States who created it.” In the end whatever the people 
of the several states may determine to be in their interests with regard to the 
territories cannot be surmounted by some vague, unspecified power from the 
Constitution to establish the power the General Government over these people. The 
national Government had the duty to organize and secure the territories for the 
benefit of the citizenry. In those territories with scattered populations the federal 
government might be the best agency to temporarily manage the territorial affairs. 
Where that was not the case it would be “more advisable to commit the powers of 
self-government to the people who had settled in the Territory, as being the most 
competent to determine what was best for their own interests.” A slave was treated 
as property by state law and was “distinctly and expressly affirmed in the 
Constitution. The right to traffic in it, like an ordinary article of merchandise and 
property, was guarantied [sic] to the citizens of the United States, in every State 
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that might desire it, for twenty years.” Moreover the General Government was 
pledged to protect the slaveowner if his slave escaped. If the Constitution 
“recognizes the right of property of the master of the slave, and makes no 
distinction between that property and other property”, no tribunal has a right to 
draw a distinction or to deny the benefit relating to those guarantees. The General 
Government could not treat slavery differently from property because it was 
protected under the Constitution. Thus, the suit was dismissed.286

There were important points regarding procedure and precedent, but the crux of the 
argument presented by Taney was not substantially modified by his compatriots. 
Catron made a strong argument for substantive property rights, that is, property 
may go wherever the possessor may take it: “Congress cannot do indirectly what 
the Constitution prohibits directly.

If the slaveholder is prohibited from going to the Territory with his 
slaves, who are parts of his family in name and in fact, it will follow 
that men owning lawful property in their own States, carrying with 
them the equality of their State to enjoy the common property, may be 
told, you cannot come here with your slaves, and he will be held out at 
the border. By this subterfuge, owners of slave property, to the amount 
of thousands of millions, might be almost as effectually excluded from 
removing into the Territory of Louisiana north of thirty-six degrees 
thirty minutes, as if the law declared that owners of slaves, as a class, 
should be excluded, even if their slaves were left behind.

Just as well might Congress have said to those of the North, you shall 
not introduce into the territory south of said line your cattle or horses, 
as the country is already overstocked, nor can you introduce your 
tools of trade, or machines, as the policy of Congress is to encourage 
the culture of sugar and cotton south of the line, and so to provide that 
the Northern people shall manufacture for those of the South, and 
barter for the staple articles slave labor produces. And thus the 
Northern farmer and mechanic would be held out, as the slaveholder 
was for thirty years, by the Missouri restriction.
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If Congress could prohibit one species of property, lawful throughout 
Louisiana when it was acquired, and lawful in the State from whence 
it was brought, so Congress might exclude any or all property.

The adherents to popular sovereignty like Douglas and Cass had, as a matter of 
strategy, tried to keep the constitutional provisions regarding property rights in the 
background, having argued instead from the standpoint of non-intervention by 
Congress as a principled stand, a consensus doctrine. But Catron had no doubts 
that both slaves and horses belonged under the classification of property and could 
not, therefore, be interfered with without violating the due-process clause.287

In his dissent McLean underscored a legal absurdity. The Missouri Supreme Court 
in dismissing the lower court decision refused to take note of an Act of Congress or 
the Constitution of Illinois under which Scott had his family had demanded their 
freedom. The Missouri Supreme Court could claim there was no case before it, or 
“least it was a case with only one side. And this is the case, which in the opinion of 
the court, we are bound to follow....If a State court may do this, on a question 
involving the liberty of a human being, what protection does the law afford?” 
Indeed what the majority had done was to begin not with existing statures or 
constitutions that may apply in localities where the Scotts resided but with 
preconceived ideas of what the case should be about. It should be about the defense 
of slavery.288

Curtis wrote a much longer dissent. He was the only justice who had a law degree 
and may have been among the first on the Supreme Court. (The typical route was 
to read law under another lawyer.) His arguments and his citations tend to be closer 
to how court opinions are written today. Since it was a lengthy opinion, containing 
technical analysis that I, lacking a legal degree, must puzzle over, I will highlights 
some of his points that I have also been able to compare to other analyzes of his 
opinion. Of importance to him was what the defendant had averred regarding Dred 
Scott’s status. Following on the second trial at the lower court the defendant 
claimed that the plaintiff had no right to present his suit before the federal District 
Court because he lacked standing – as a slave and the descendent of slaves he was 
not a citizen. In this opinion Taney had made much of this fact, as he proceeded to 
equate Scott’s lack of citizenship and his designation as property with his view that 
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the Constitution demanded slaveholders’ property be defended under due process. 
But Stanford contending that Scott had no right to be heard in the federal court did 
not make the contention correct any more than Scott’s contending that he could sue 
in court. Pleading a point could not be substituted for the evidence needed for 
establishing the fact. Curtis then carefully delineated the evolution of jurisprudence 
from the late colonial times to the present. In a telling example, one that may have 
been well-known within the juridical community but probably not among the 
general citizenry, came from North Carolina. At the time of the ratification of thee 
Articles of Confederation, New Hampshire, New York, New Jersey and North 
Carolina “free native-born inhabitants who may have been slaves were treated as 
citizens with the power to cast a vote. In a case before the North Carolina Supreme 
Court a Judge Gaston wrote: “all human beings within it, who are not slaves, fall 
within one of two classes. Whatever distinctions may have existed in the Roman 
laws between citizens and free inhabitants, they are unknown to our institutions.” 
He continued that under Great Britain slavery did not exist in the homeland but did 
in the colonies, where their condition and conduct were governed under the laws of 
property. Once the “disqualification of slavery” ended, they became persons, either 
British subjects or not, depending on where they were born.

Slaves remained slaves. British subjects in North Carolina became 
North Carolina freemen. Foreigners, until made members of the State, 
remained aliens. Slaves, manumitted here, became freemen, and 
therefore, if born within North Carolina, are citizens of North 
Carolina, and all free persons born within the State are born citizens 
of the State. The Constitution extended the elective franchise to every 
freeman who had arrived at the age of twenty-one and paid a public 
tax, and it is a matter of universal notoriety that, under it, free persons, 
without regard to color, claimed and exercised the franchise until it 
was taken from free men of color a few years since by our amended 
Constitution.

He cited other examples, and then quoted the fourth fundamental article of the 
Articles of Confederation: “the free inhabitants of each of these States, paupers, 
vagabonds, and fugitives from justice, excepted, shall be entitled to all the 
privileges and immunities of free citizens in the several States.”

Did the Constitution deprive citizenship of any class of persons who were citizens 
at the time of its adoption of their citizenship? Curtis could find
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nothing in the Constitution which...deprives of their citizenship any 
class of persons who were citizens of the United States at the time of 
its adoption, or who should be native-born citizens of any State after 
its adoption, nor any power enabling Congress to disfranchise persons 
born on the soil of any State, and entitled to citizenship of such State 
by its Constitution and laws. And my opinion is that, under the 
Constitution of the United States, every free person born on the soil of 
a State, who is a citizen of that State by force of its Constitution or 
laws, is also a citizen of the United States.

Again in considerable detail Curtis examined the ways in which citizenship was 
conferred, and he addressed a crucial point in the majority opinion - if “free 
colored person” were made citizens of states, then under Article IV, Section 2, they 
were “entitled to all the privileges and immunities of citizens of several States.” 
That meant they could vote and hold office. The assumption was untenable, argued 
Curtis. Acquiring citizenship did necessarily mean they could enjoy all rights and 
privileges that some citizens did. He cited numerous examples to prove his case: 
alien cannot ever be President of the United States nor Senator until seven years 
after naturalization have lapsed but he was still a citizen. All the states had rules 
about the franchise that disqualified certain inhabitants - women could not vote - 
but they remained citizens. “The truth is that citizenship, under the Constitution of 
the United States, is not dependent on the possession of any particular political or 
even of all civil rights, and any attempt so to define it must lead to error.” 
Citizenship was conferred but in different ways under qualifying rules determined 
by the states:

One may confine the right of suffrage to white male citizens; another 
may extend it to colored persons and females; one may allow all 
persons above a prescribed age to convey property and transact 
business; another may exclude married women. But whether native-
born women, or persons under age, or under guardianship because 
insane or spendthrifts, be excluded from voting or holding office, or 
allowed to do so, I apprehend no one will deny that they are citizens 
of the United States.

In this manner he eviscerated point by point the majority and concurring opinions 
on citizenship, territorial governance and Missouri. He found the notion that the 
constitutional provision, Article IV, Section 3, that Congress could make all 
“needful rules and regulations”, exempted slavery nonsensical: “Power granted to a 
Legislature to make all needful rules and regulations respecting the territory is a 
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power to pass all needful laws respecting it.” Period. There were no exceptions 
other than what the Constitution said Congress could not do. Not a word about 
slavery among the “not-dos”. He noted that three different views have been 
advanced regarding Congress’s authority over the territories: 1. Congress can make 
a regulation to prohibit slavery but not to permit it; Congress has not power to 
permit or prohibit but that authority rests with the settler of the territory; 3. 
Congress is powerful to regulate the transfer of slaves into the territories because 
the Constitution guarantees it.

No particular clause of the Constitution has been referred to at the bar 
in support of either of these views. The first seems to be rested upon 
general considerations concerning the social and moral evils of 
slavery, its relations to republican Governments, its inconsistency with 
the Declaration of Independence and with natural right.

The second is drawn from considerations equally general concerning 
the right of self-government and the nature of the political institutions 
which have been established by the people of the United States.

While the third is said to rest upon the equal right of all citizens to go 
with their property upon the public domain, and the inequality of a 
regulation which would admit the property of some and exclude the 
property of other citizens, and inasmuch as slaves are chiefly held by 
citizens of those particular States where slavery is established, it is 
insisted that a regulation excluding slavery from a Territory operates, 
practically, to make an unjust discrimination between citizens of 
different States in respect to their use and enjoyment of the territory of 
the United States.

The Court had no interest, argued Curtis, in determining for Congress how to 
weigh these arguments. It must decide how these ideas should guide their 
legislative decisions. What did concern the Court was “to insert into this clause 
[Article IV, Section 3] of the Constitution an exception of the exclusion or 
allowance of slavery not found therein nor in any other part of that instrument.” 
The Congress much face the fact that the clause provided for no exemptions and 
choose their course accordingly. More importantly, the Court should not be 
providing cover for an exemption that did not exist for those who sought such an 
exemption. He found no legal merit in the arguments of the majority and 
concurring opinion(s). The severity of his analysis was not matched in any other 
opinion. He was not prepared to say that Dred Scott should be granted his freedom, 
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for the cause to do so had not be established. The only proper course was to order a 
new trial.289

Taney’s opinion was read on 6 March but was not published with revisions until 
May 1857. McLean and Curtis’s dissents were read the following day and 
published thereafter. What the public knew about the majority and concurring 
opinions was a brief paragraph summarizing the majority view. Republican 
newspapers were quick to attack the Democrats and “their court” for an inhumane 
decision. Democratic newspapers, lacking access to the actual majority opinion, 
responded that at this crucial time sober judgment was needed, not more anger and 
outrage. Relation within the Court deteriorated. Curtis, who had written his dissent 
on the basis of what he thought would appear in the majority opinion, wanted to 
see the decision that Taney was revising. Taney refused. When the revised version 
was published Taney had added a section that in effect responded to Curtis’s 
dissent.

Disagreeing with the Court was one thing, disregarding the Court was another 
thing. Right or wrong, the decision had become “the law of the land” until it was 
changed and should be obeyed. What many Republicans chose to do was to attack 
the decision as poorly reasoned. The Court should have decided whether or not 
Scott could sue - was he a citizen or not - and stopped there. To have declared the 
Missouri Compromise unconstitutional (which not all the majority agreed to) went 
beyond what the Court was called upon to do. What Republicans could rally 
around was not the status of Scott’s citizenship but the fate of the Missouri 
Compromise. In a letter to Charles Sumner (whom he addressed as Sumner) 
Salmon Chase, who had left the Senate in 1855 to become Ohio’s Governor, 
declared that two months after the Court had rendered its decision that Buchanan 
and his administration “thus far has done a good deal for us [Republicans].” He 
described Dred Scott as “one of its first fruits.” After that Buchanan had made a 
series of appointments in Kansas that in their ignominy exceeded anything 
[President] Pierce had done, prompting him to write that the “little finger of this 
administration is to be thicker than the loins of the last. The Slave Power is thus to 
receive a positive gain by the late judicial action and the recent course of the 
administration, while to us must accrue the incidental benefit of exposure of is 
purpose & arrogant demands and the arousing of a more determined resolve to 
withstand them.” Chase told Sumner that he considered it a mistake in the last 
election [Presidential, 1856] to have narrowed the issue to “freedom or slavery for 
Kansas” and to have passed over men “who truly personified the great real issue 
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before the country” for the nomination for those who had deep dedication to the 
movement set off by the Kansas dispute. The election left some Republicans 
demoralized. Six months later, however, he told Sumner that “Our future must now 
be shaped by better ideas; and I am glad to recognize in the country a disposition to 
meet the issues before us broadly & comprehensively, both in platforms and 
nominations.” Buchanan’s missteps had given the party new energy. He cautioned 
against overconfidence because he believed that the “Slave Power” was 
“deepening & extending itself.” The Dred Scott case had helped to unite the 
Democratic Party, but it had deepened the “sense of aggression on the part of those 
Southern men who really believe in aggression” He saw the struggle as serious and 
embittering; “I trust it may be the final one....” Chase hardly represented the views 
of all Republicans, but what he and others came to realize was how Dred Scott 
could well play into their hands in the next election cycle.290 That became the focus 
of their attention in the succeeding months, and although the recent Democratic 
victories had temporary given the party an advantage over the inchoate Republican 
Party Dred Scott and subsequent events (including the Panic of 1857) threw the 
Democrats on the defensive and cost them dearly in the next election cycle.

The newly-elected Congress (35th) was not supposed to meet until December 1857. 
Outgoing President Pierce had called a special session of the the Senate for the 
purpose of considering nominations and treaties upon which incoming President 
Buchanan may want action. As of 10 March, after five days spent mainly on 
procedural matters, the Senate on the previous day had taken up a resolution 
concerning the rights of neutrals. That hardly seemed sufficient to keep the Senate 
in session, but to date the Senate had not yet received any communications from 
the new President a time for adjournment.291  On the following day, Judah 
Benjamin (O/W-LA) asked that the Senate approve a request for 20,000 copies of 
the Justices’ opinions announced several days earlier but not yet published. On 12 
March Benjamin’s request was referred to a Senate committee. The Senate then 
fixed the final adjournment, and on the 14 March after further debates about 
contested elections and other minor matters the Senate adjourned without any 
further comment on Dred Scott.292 In a time  of an engulfing crisis, the legislative 
branch of the national government was not in place to act. Since a new congress 
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traditionally after an election did not convene until the December of the following 
year and certainly not until after the lame duck session of the previous congress  
had ended, usually in the Spring, the tradition was not broken except for a brief 
Special Session of the Senate only to deal with a diplomatic matter. In the nine 
months between Buchanan Inauguration and the newly-elected Congress in which 
the Democrats had a clear majority in the Senate and a near majority in House, 
political and economic events eroded their support among the public. When they 
convened the new 35th Congress, they were even further behind the political eight-
ball.

The Supreme Court shared the stage was another national crisis, the Panic of 1857. 
After a decade of rising prosperity, the boom came to an end. Although the 
economy had shown wobbliness since late 1856, the immediate trigger was the 
failure of the state-chartered Ohio Life Insurance and Trust Company in August. It 
had business operation in Ohio and New York. Fraud was at the heart of Ohio Life 
Insurance debacle. Salmon Chase had been elected Governor in 1856 along with 
William Gibson as State Treasurer. Gibson’s predecessor was his brother-in-law, 
James Breslin, who had used public money for private speculation. Gibson tried to 
cover the shortage by borrowing money from various sources including Ohio Life 
Insurance, which also acted as a state depository. In June 1857 Chase discovered 
that the State Treasury could not meet interest payments due in July. Gibson 
resigned, and a series of complicated transactions followed, but Ohio Life 
Insurance eventually failed in August. The embezzlement was not the direct cause. 
As had happened in earlier economic expansion, investment in domestic projects 
such as railroads had lead to speculation. Speculation was usually fueled by heavy 
borrowing that depended on continuing growth (in effect turning over the loans), 
but growth for a variety of reasons, domestic and international, had begun to slow. 
The failure of Ohio Life Insurance, operating as a part of the New York credit 
network, raised red flags and, in the words of Hugh Rockoff, the City’s creditors 
“ran for cover by reducing credit” rather than seeking protection through a bank 
clearinghouse that they had created in 1853. The result: “a vicious cycle of forced 
liquidations as lenders scrambled for cash.” In such crises it was normal for banks 
to suspend specie payments to preserve capital, but that came after banks had 
reduced their loan portfolios. Suspensions in and of themselves did not end 
business activity, although they affected business decisions in places like New 
York City that depended on bank paper. Two decades after the Panic of 1837 bank 
paper was more essential than ever to growth and development despite efforts to 
curtail or eliminate it. The banking system was less vulnerable than before, as 
states had introduced some financial safeguards, but runs on banks were almost 
unavoidable once bankruptcies began. The fallout was a reduction in the money 
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supply and a decline in output and and prices. The crisis was severe enough that 
the New York State Militia had to be activated to quell mobs protesting the lack of 
relief or remedy. The South was less hard hit than the North because their banks 
held greater specie reserves and fewer dubious loans than their northern 
counterparts. By the end of the year the crisis had stabilized and banks had 
resumed specie payments. Both parties, especially the southern secessionists who 
had long argued that the northern economy pursued banking practices that were 
essentially unsound tried to turn the Panic to their advantage.293

The Panic of 1857 was short-lived compared to the two previous major Panics of 
1819 and 1837. Even so, it became a matter of discussion and specualtion among 
contemporaries for much longer than it had actually lasted. The reason? Because it 
allowed the South to attack the North on the fundamental question of which 
economic system provided for more security and stability. It was fairly obvious to 
all that the South and the North had followed different financial paths, and yet both 
sections espoused capitalist views. This was trickier for the South because no 
theoretical construct allowed for slavery under capitalism. Throughout the tropics 
and sub-tropics of the New World, however, plantation economies used slave labor 
to produce goods that traded in markets operating under capitalist principles. 
Planters calculated costs and profits based upon prices determined by supply and 
demand. They were exporters of commodities sold in markets that needed raw 
materials and importers of finished goods from many of those same markets. They 
dealt with brokers and factors who facilitated the exchange of commodities for 
manufacturers through bills and other financial instruments. Planters made 
investments to improve efficiencies, and when prices for their commodities were 
high, they realized gains and when they were low, they suffered losses. Were 
planters, however, truly capitalists? A freedom to chose was implicit in capitalism. 
Planters like other producers made money by dealing in international markets with 
one notable exception, their workers were slaves. If capitalism had been conceived 
with a slave-labor component, it would hardly have had many converts. This is not 
meant to discount the potential dark side in the capitalist economic behavior but is 
meant to highlight an essential quality of capitalism’s theoretical foundations. In 
any system of slavery the power of the master in conjunction with the state was 
assumed to be absolute whereas in a system of capitalism the producer who 
organizes the factors of production from which to realize a return and a profit from 
his investment must to do by competing for those factors, one of which was labor, 
i. e., what he was willing to pay. His gains were based on his costs, and his costs 
were based on the prices he paid for the factors that went into the production.  
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Ignoring, for the moment, the Socialist/Marxist critique of capitalism and its 
exploitation or “enslavement” of labor, I simply observe that in the abstract even 
the most-lowly paid could leave his employer for another to try to improve his 
fortunes. A slave could not (although, as I will examine below, some economic 
historians will disagree). Such an idea was anathema to slavery, for it would erode 
one of the crucial elements of what sustained slavery – control if not absolute 
control over the laborer.

In the North Carolina Supreme Court a decision was rendered in the 1820s that 
addressed the issue of control but not necessarily within a capitalist context. In the 
case of State versus Mann, John Mann had rented a slave named Lydia, whom he 
shot (and gravely wounded) when she tried to escape from a whipping. The State 
deemed this to be undue punishment and charged Mann with assault. A jury 
convicted Mann, but on appeal, in an opinion written by a newly-appointed Justice 
Thomas Ruffin, a slaveowner (perhaps only recently), the conviction was 
overturned. Ruffin’s opinion dealt with the most basic characteristic of slave labor: 
whether or not the Court wanted to take it up – “the struggle...in the Judge’s own 
breast between the feelings of the man, and the duty of the magistrate...a severe 
one” – the Court must express an opinion on the “dominion of the master”. And 
that the Court opinion did. The facts showed that the slave was in the hire of the 
defendant and the “battery was committed during the period of hiring.” Can the 
hirer be indicted for “cruel and unreasonable battery” against a slave under his 
hire? Ruffin declared that the law did not distinguish between the master as the 
owner of the slave and the master as hirer. In effect, there could be no restraint on 
the hirer as there was no restraint on the owner or the system would falter. “The 
established habits and uniform practices of the country in this respect, in the best 
evidence of the portion of power, deemed by the whole community, requisite to the 
preservation of the master’s dominion.” Ruffin noted that in other cases of 
domestic relations – parent over child, tutor over pupil and master over apprentice 
– authority was both conferred and restrained. With respect to master and slave 
“The Court does not recognize that application. There is no likeness between the 
cases.” In a somewhat stunning revelation Ruffin acknowledged that master and 
slave were “in opposition to each other, and there is an impassable gulf between 
them. The difference is that which exists between freedom and slavery – a greater 
cannot be imagined.” Even though an owner may be instructed in moral and ethical 
practices – and for the most part such instruction moderated the relations between 
masters and slaves – the rights and duties granted the owner of the slave were not 
the same for the hirer, Ruffin wrote. Control over the body, that is, the physical 
activity of the slave worker, resulted in total control over the will and the mind. 
“The end is the profit of the master, his security and the public safety....” And the 
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slave? He, “the subject...doomed in his own person, and in his posterity, to live 
without knowledge and without the capacity to make any thing his own, and to toil 
that another may reap the fruits.” Slaves had no will of their own upon 
surrendering his will to the obedience of another. Moral duty, personal happiness 
were lost. “The power of the master must be absolute to render the submission of 
the slave perfect.” It represented a level of severity and harshness that troubled 
Ruffin, but “it must be so. There is no remedy. This discipline belongs to the state 
of slavery. It cannot be disunited without abrogating at once the rights of the 
master , and absolving the slave from his subjection.” It may constitute a curse for 
both the slave and the master and for the society in which they exist, but it is 
“inherent in the relation between the master and the slave.” Legally, there can be 
no right of appeal from the actions of the masters. Ruffin held the view that more 
beneficence in a situation that could be unduly and everlastingly cruel was 
manifesting itself. State laws plus personal motivations made that possible. The 
community of slaveowners had come to frown upon brutal and barbarian treatment 
of their slaves, and the “mildness of treatment” and “attention to the comforts of 
the unfortunate class of slaves” was having and would continue to have a 
mitigating effect on condition of servitude. Without explaining how, Ruffin 
believed that the amelioration of servitude would persist “until the disparity in 
numbers between the whites and the blacks shall have rendered the latter in no 
degree dangerous to the former....” Thus, slavey was what it was, and while it may 
be inhumane and irrational, so long as it existed the control of the master must 
remain absolute. The Court could not interfere to impose a more philanthropic 
solution but could only act to preserve the dominion of the master over the slave 
that the system in order to survive demanded. Uncomfortable though Ruffin 
admitted his feelings to be, the instructions were as clear and unambiguous as they 
could be under his pen.294
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Ruffin, who has been ranked by some as a great American jurist, mainly for 
eminent-domain cases, could not have known of Kansas-Nebraska and Dred Scott, 
but the Taney Court probably knew of Ruffin and his Mann Opinion.295 I could not 
come up with any direct citations of Mann in any of the majority, concurring or 
dissenting opinion in the Dred Scott case, but a short step from a historical 
perspective, perhaps not from a legal perspective, exists between declaring that 
slaves had no will of their own, at least that they could ever exercise, and slaves 
could never be citizens. And if they were not and never could be citizens and were 
treated – sold and bought, maintained at subsistence, etc – not so differently from 
farm animals, then declaring them as property was (illogically) logical.

How many times have Americans asked themselves, why did slavery become so 
embedded in the life of the nation that spoke openly and proudly of democracy and 
liberty, and more frustratingly how could a class of humans be assigned to the 
same rank as farm animals? You may distrust or like certain humans, but you could 
not escape the fact that they breathed, laughed, cried, ailed and betrayed like any 
class. The responses that slavery was constitutionally mandated or socially 
acceptable or inherently beneficent were never answers to the deepest and hardest 
questions being asked, can a human enslave another human and remain human? 
Historians often warn that eras have their own moral and legal codes that may 
differ from other periods and may look ugly as a result. Slavery, which seems so 
utterly wrong, was practiced as if it were a part of the natural order, even when that 
order was founded upon the ideal of human perfection (Perhaps, as Ruffin wrote in 
his final sentence, there can be “the slave perfect” through a system of dominion to 
make the slave perfect.). Thus, American slavery moved along a axis that at some 
point had to be tested. Even in a nation that often successfully combined the 
idealistic and the pragmatic, the disutility of slavery was glaring and made more so 
as Southerners seemed intent upon preserving, upgrading and extending slavery, as 
if it could be accommodated in a more modern garb with the American democratic 
experiment. When reflecting on Ruffin’s non-juridical phrases – “it must be so” – I 
am left with the unendearing thought that attacking made it worse and accepting it 
made it perfect. In Congressional debates, as I have noted, when the subject of the 
evilness of slavery was addressed, as it was increasingly in the 1850s, it was 
frequently followed by a Ruffinesque defense – it is and therefore let it be.

Dred Scott and the Panic of 1857 became intertwined for Southerners in a curious 
way that caused them to become more militant that only widened the gulf between 
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North and South. They chose to do battle with northerners on a turf that would 
seem to be the North’s primacy, the economy. Slave labor was not “costless”. 
Slaves were not compensated, but they entailed costs: they had to be purchased, 
housed, fed, treated and protected. They were an investment, and their wellbeing 
was worth something to the planter. There is much debate about how slaves were 
managed. The Mann case was about limits and boundaries, which Ruffin argued 
were primarily left to the master for the sake of the institution. American historians 
have split over whether slavery in America was benign, more or less benign than 
slavery elsewhere. When Robert Fogel and Stanley Engerman published Time on 
the Cross forty years ago they brought to the debate the eye and logic of a cost 
accountant. Slaveowners were businessmen, and as such they would prefer to 
preserve their assets, i. e. slaves, than to destroy them. They had, as Tulloch 
recounts it, an abolitionist fervor to set the record on the life and the work of slaves 
straight. They would replace what they saw as impressionistic accounts with a 
study based on more rigorous analytical tools used by economists and 
economitricians. (I recall the stir caused because I was teaching seminars on 
comparative slavery in the New World.) In Tulloch words, they set out to buttress 
words with statistics. Fogel and Engerman did not, as some accused them, seek to 
apologize for slavery. Rather, they sought to portray the slave, the black, the 
African, the Negro as deserving our respect. In the age when the computer was just 
taking hold of our analytical minds (almost all my own research was being moved 
to IBM mainframes), they counted and the more they analyzed the more they 
counted. They simply dismissed slave studies based on less quantifiable sources, 
what historians call impressionistic sources, as unscientific and therefore 
untrustworthy. The evidence pointed to growth in cotton profits and per capita 
income between 1840 and 1860. If that had not occurred, planters would have 
gotten out of the business of growing cotton and perpetuating slavery. It was a 
matter of simple economics. But, of course, planters did not. They were expanding 
rather than contracting, and behind the push for slavery into the territories was the 
acceptance that the plantation economy based on slave labor was operationally 
sound. (Let me interpose here that not every Southerner thought of the plantation 
economy as operationally sound.) Tulloch writes (as I noted earlier) that “[Adam] 
Smith’s economics presumed freedom, contract and choice.” How could slaves 
ever share in any of these benefits. Was it possible, asks Tulloch, that Fogel and 
Engerman’s analysis against the backdrop of neoclassical writings so popular 
among American economists that somehow slavery worked within the Smithian 
imperative? “Did slaves have a choice?” Tulloch’s answer is that Fogel and 
Engerman “implicitly assume they did: that the slave chose to work hard and co-
operate in return for a system which essentially offered them incentives in place of 
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force and coercion.”296  And the debate raged for years. Fogel and Engerman had 
been arrogantly dismissive of other prominent slave historians and their 
methodology, and the critics of Time on the Cross returned the favor in kind. A lot 
was wrong with the so-called scientific analysis of the two cliometricians, and the 
harshest and most telling criticisms came from their cliometric brethren.297  One 
positive outcome was an explosion in slave histories. The personality of the slave 
had long been a contentious issue. Stanley Elkins had published Slavery: A 
Problem in American Institutional and Intellectual Life in 1959 in which he had 
analogized that the slave became dependent on the master to the point that his own 
personality was lost and his subservience was total, not unlike what Elkins thought 
Nazi concentration-camp inmates underwent, based on a few studies of those 
inmates.298 Fogel and Engerman had rejected that dependence/subservience mode 
of operation with almost the opposite – a choice to cooperate and in some strange 
way to enjoy the benefit that came from bondage. Many of the studies that 
followed the cliometricians’ donnybrook, by other cliometricians and more 
mainline historians, emphasized the power combined with shrewdness that slaves 
came to employ against the master and the system but also to protect themselves 
against the worst abuses of the master and the system. There was a dynamic within 
plantation life that required accommodation by both the master and the slave if the 
plantation was to operate effectively. But the longtime question: why didn’t the 
slaves, numbering in the millions, rebel (as they had in Haiti), if they had such an 
awareness of their situation to the point that they could affect how the plantation 
system operated but could not use their numbers to destroy the system?299  As so 
often happens, the historical controversy driven by the writing about the 
controversy can overshadow the events themselves. So much has been written on 
or about American slavery that the existing historical record from the times carries 
a heavy weight. None of us can ignore what has been written when we do dig back 
through some of the records. Our reading of both the records themselves and the 
commentaries on the records broadens our perspective but also shifts our focus. In 
trying to come to terms with the reaction to Dred Scott and the Panic of 1857, as 
the nation unwittingly inches close to secession we become engaged in a juggling 
contest that may throw us astray.
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Three points seem mostly indisputable. First, slavery did not gradually vanish as 
the founders who first wrestled with what to do with an institution that on its face 
did not match up with the nation’s democratic ideals. And second, not only did 
slavery fail to die out, it became economically viable beyond what anyone could 
have predicted for it. A corollary to the second point is that, as time passed and 
slavery seemingly acquired economic potential, any inclination to let it die a 
natural death – it was by definition an archaic system in a modern world – was 
replaced by a new gospel that demanded it be adapted and extended as simply 
another instrument by which to grow the economy. Finally, at the most basic level 
of human interaction and participation, what was to be done with one-tenth of the 
population, residing primarily in one region, if slavery died away or was legislated 
away. The full impact of the third point is hard to measure. More and more 
opponents of slavery had to think about the aftermath of the end of slavery. How 
would the social order not only in the South adapt but the social order in the North 
and the West, especially the West where the number of blacks was limited. It was 
not a subject many wanted to talk about or debate plans for. To make slavery work 
economically was for southerners and perhaps for some northerners motivated by a 
fear of the unpredictability of what freedom for several million slaves would mean. 
Moreover, the fact that slavery had not expired on its own indicated the possibility 
that it had an unappreciated role to play in the emergent modern economies. I 
honestly have no definitive response to the points raised except that a simple 
observation could not have escaped the most casual citizen: slavery apparently 
worked, or at least it worked well enough that it would not very quickly declare its 
own death. And in the years just preceding the Civil War that became the rallying 
cry for the defenders of slavery. Whatever position was taken on the issue of 
slavery there was an undeniable truth that some northerners and southerners had 
before there was developmental economics had pieced together. There was a 
striking difference between the North and the South in terms of the scale of 
economic development. The North had a diversified economy that was driven by 
customers, who earned wages with which they bought things. The more they 
bought, the greater the demand for capital investment to produce and transport the 
goods that they consumed. This led to further economic growth and diversification, 
improved living standards and raised greater opportunities. In a plantation 
economy that dominated in the South, the consumer market was very small since 
most of the plantation workers (in the millions) being slaves received no wages and 
made no purchases. Investments were limited largely to servicing an agrarian 
economy. Southerners understood the need for infrastructure investment, and 
during the 1850s, according to figures compiled by Albert Fishlow, the South 
invested nearly $200 million in railroad construction, eight to ten times what it had 
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invested in the previous quarter. That figure was greater than the $170 million that 
the Northeast and the Middle States had invested, although the latter regions had 
invested between $225 and $250 million in the previous decades compared to $50 
million in the South. (The West had the largest investment of about $375 million in 
the 1850s.)300  The data are sparse, but the estimates that have been made on 
agricultural wages among freemen in the South rose very little between 1800 and 
1850.301 With respect to income levels, the South lost ground between 1840 and 
1860. It had more than a third of the nation’s population, but its share of personal 
income (per capita) fell from 29 to 26 percent.302 As John C Calhoun and others 
had warned, the more the South fell behind demographically and economically, the 
greater the peril to its most basic system, slavery. Southerners generally opposed 
nationally-financed public works, although they came to see a pay-off even within 
a plantation economy of building out the southern infrastructure. After the last 
national river-and-harbor-improvement bill was passed in the early 1850s, southern 
Congressman introduced scores of bill to finance individual projects – river 
dredging or harbor facilities, most of which (South and North) were never passed. 
Public works had long relied on financing by state governments with the help of 
state-chartered banks because the private investment pool often proved to be too 
small. Investors were leery of the capacity of the South to grow, even though 
plantations could be profitable. Such profitability did not necessarily translate into   
patterns of growth that much interested investors. Because of their dependence on 
international markets Southerners were avid free-traders, and they distinguished 
themselves from northerners who favored tariffs to protect domestic industry from 
international competition at a cost to every consumer. Moreover, they escaped the 
worse of the Panic of 1857 because their banking system was less involved 
(actually restricted from) the highly leveraged speculation of northern banks. 
Slavery aside or perhaps more accurately except for slavery – a large exception – 
the South could portray itself as capitalistic but, more pointedly, as stable and 
secure compared to the North where so-called liberty engendered rebellion and 
unrest among its citizens.

Laying claim to individualism and capitalism knew no boundaries in antebellum 
America. Not every American shared the same vision of how an individualistic and 
capitalistic society ought to function, but there was, as I have discussed under a 
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variety of approaches, a common thread among the different versions: individuals 
must be as free as possible to manage their own affairs and enjoy the fruits of their 
own labors within a governing system that was intended to be limited and 
unobtrusive. James Huston has published an admirable study on the Panic of 1857 
in part to illustrate how Americans in trying to explain the Panic’s causes and 
remedies, could not escape the inevitable contradiction between liberty and slavery. 
What Huston has found in rereading the tracts and editorials published between 
1857 and 1860 was more contradictions. The pro-slavery element at its most 
vociferous could portray northern society with its degrading free-labor systems on 
the verge of collapse, while at the same time exclaiming “the middle class virtues 
of thrift, honesty, hard work, ambition, and rugged individualism”, which were 
apparently more readily acknowledged and practiced in the South than in the 
North. The South would survive and the North would fail because the South was 
better at doing what the North trumpeted as its achievements. The ambiguity was 
not lost on Southerners or Northerners. A slave society in which the majority of the 
workers were denied choice and freedom (notwithstanding how Fogel and 
Engerman interpreted choice) might yet extol the virtues more precisely and fully 
than a society, which prided itself as the keeper and defender of choice and 
freedom. The South, however, was not of one mind. As some Southerners 
portrayed the claim over more democratic and capitalistic favored the South, others 
denounced capitalistic and individualistic virtues for they at bottom were the cause 
of unrest and disorder.

At various times [writes Huston] southerners would erupt in 
proslavery fury and use the experience of the Panic as proof of their 
contention that slavery produced a more stable and equitable society 
than did the system of free labor. At other times they would advance 
capitalist concepts and clamor for absolute sovereignty of the 
individual in economic affairs, using the Panic to substantiate this 
claim as well.303

The North, of course, was struggling with its own paradox. The riots that 
accompanied the Panic of 1857, especially after the suspension of specie payments, 
left northerners somewhat bothered and bewildered. They were not ready to 
question “the fate of the free wage earner” model or even to allow the South to lay 
hold to some nobler model that allowed for slavery for most and wage labor for 
some. The presence of an “ill-fed and ill-clad working class” in their midst, 
however, caused some conservative Northern writers to worry about this to the 
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point of evoking images of America having its own Revolution like the 1848 
European uprisings. One editor blamed Republicans whose rhetoric – “the tenor of 
the addresses” – was not Black Republican but Red Republican.304 Northerners 
were in a quandary that southern mocking only made worse. By in large, the 
puzzlement expressed by Northerners arose from an innate conviction that 
laborers, a substantial proportion of the population, were honest and hard-working, 
and their frustration at not being able to find work led to their outbursts. Others, 
probably a minority, disagreed. Their behavior was typical of the unemployed who 
by nature were lazy, shiftless and probably drunkards. It was possible to state, as 
one editor did, that to starve in this country with such a broad expanse of unsettled 
land and a government that did not interfere with a “white man’s labor” was 
“appalling in itself”, and yet the fact was there were no jobs. Northerners had no 
desire to imitate European systems that offered a degree of protection and care, 
paternalism in the minds of Americans who continued to believe that individuals 
would receive “ample benefits, according to their natural endowments, and that the 
distribution of wealth would be roughly equal for all of society’s members.” The 
best rationalization that they could come up was that “full employment” would 
return in short order.305

By the 1850s northerners tended to favor protective tariffs. Free-trade was part of 
the gospel of capitalism but was “fudgable”. Few countries practiced free-trade, 
and most sought protective of domestic industries. As the industrial base grew in 
America, it did so by giving new industries breathing room against established 
manufacturers in other countries, which were more than willing to sell as much to 
the United States as they could and, if necessary, at prices below what American 
manufacturers had to charge. From the outset of the tariff debates defenders 
acknowledged that in granting protection in order to encourage development some 
economic sectors would at least temporarily pay a penalty – higher costs for what 
they imported without necessarily realizing higher prices for what they exported – 
to the benefit of other sectors. As North reached mid-century, a large contribution 
to its prosperity was an expanding and diversifying industrial base that benefited 
from protective tariffs. They had a cost, but without them the cost might be even 
greater. One demand raised during the Panic of 1857 was to restore the tariff 
schedules that the recent Congress had revised. Doing so, it was posited, would 
restore jobs. Unlikely because the revised schedules concerned mainly imported 
raw materials, not finished products. The revised tariffs actually made it cheaper 
for American manufacturers to import raw materials and, therefore, should have 
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boosted employment. Despite the 1857 revisions protective tariffs remained in 
place to continue to protect infant industries against foreign competitors. The 
prominent Northern writer and economist, Henry Carey, had become a staunch 
defender of protective tariffs as necessary for continuing expansion of the 
industrial base and for promoting national development, even though his father, a 
well-known writer and economist, Matthew Carey, had espoused the virtues of 
free-trade. Henry was far more controversial than Matthew in large part because he 
had abandoned the English laissez-faire school that had influenced his father. 
Henry had come to develop his theories and criticisms on the basis of America’s 
different if not unique environment, rich in resources, especially land, that required 
a rethinking about how public policy should influence that development. He 
recognized that America had adopted a political and social outlook, in which he 
shared, that had to be woven into public policy. Conflicts had arisen among the 
economic sectors about how best to insure development. Economic cycles, as 
represented by booms and busts, did not serve to unite Americans behind a 
common strategy. The aim was to find a basis for harmonies among the various 
sectors for developing a nation both in the face of international competition and 
individualistic tendencies. Thus, in 1851, he published The Harmony of Interests, 
with its first sentence, “Why is protection needed?”. In the book, aware of how 
influential the British model was, he came down especially hard on England 
because it was their aim to make England “the workshop of the world.” His 
language and analysis could be curious. In referring to producers and consumers, 
he averred that the English plan was to interpose as many persons, which he called 
“converters and exchangers”, between producers and consumers as possible. Worse 
than that, the plan was to prevent others from become converters and exchangers, 
even at the risk of condemning those who produced and consumed what English 
made and sold to permanent poverty (Ireland was a favorite example, Carey being 
Irish).306 Carey then took on Thomas Malthus and David Ricardo, two icons among 
the English social theorists. In merging their ideas he reached this conclusion:

Population is first supposed to be superabundant, when in scarcely 
any part of the earth could the labour of the same number of persons 
that now constitute the population of England obtain even one-half the 
same return. Next, it is supposed that men who fly from England go 
always to the cultivation of rich soils, and therefore everything is done 
to expel population. Lastly, it is held that their true policy when 
abroad is to devote all their labour to the cultivation of those rich 
soils, sending the produce to England that it may be converted into 
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cloth and iron, and they are cautioned against any interference with 
perfect freedom of trade as “war upon labour and capital.”307

The system proposed by the English was “unsound and unnatural” and above all 
was meant to serve the interests and only the interests of England. To break this 
cycle whereby England prospered and everyone else suffered could only be done 
by making England pay. That was precisely what protective tariffs on England 
imports had accomplished – it broke the cycle as Carey had determined it to be.308

Free-trade, in Carey mind, was a miscalculation. Confidence in the future was what 
gave “individuals and communities” their power. When he was writing Harmony of 
Interests, America was emerging from the aftermath of the Panic of 1837 (which 
he had, as discussed in an earlier volume, written about extensively), and while the 
Panic of 1857 was a decade away, what he wrote about the tussles over tariffs in 
the late 1840s had relevance to the reactions to the Panic of 1857.309 Carey sought 
to restore confidence in a system that had and must continue to balance the 
interests of the sectors with a major role for tariffs:

The reason of all this is, that, throughout the nation, there prevails no 
confidence in the future. It is seen that we are consuming more than 
we produce; that our exports do not pay for our imports; that we are 
running in debt; that furnaces and mills are being closed; and 
everyone knows what must be the end of such a system. Re-enact the 
tariff of 1842, and the trade of the middleman would be at an end, 
because confidence in the future would be felt from one extremity of 
the land to the other. Should we not find in this some evidence of the 
soundness of the principle upon which it was based? The system that 
gives confidence must be right; that which destroys it must be wrong.

More protection, not less, will restore confidence. Monopolies will be broken 
because more people will feel secure in taking risks. Opportunities will be spread 
because people will feel more confidence about moving ahead. In almost reverse 
manner Carey saw a nation living behind a wall of tariffs as more robust and 
energetic than how free-traders, especially southerners might picture the results. 
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One should not mistaken Carey’s support for tariff as the first step toward a 
national economic plan to be administered by the government. Tariffs helped to 
unleash the spirit of enterprise without any significant cost to the government.310

In 1857 Carey’s Harmony of Interests were frayed, to say the least, and Carey’s 
mood had soured. His Letters to the President (The President being Buchanan, a 
Democrat) castigated the course that the central government had followed in the 
last quarter century. In the Twenty-Seventh Letter he championed the power of 
association (encouraged by tariff among other things) in conjunction with 
strengthening “local action” that had in the past yielded diversity of employments, 
steadiness of currencies and other positive contributions to growth and 
development. He noted a steady growth in the central government, motivated in 
large part by war and acquisition. The bigger the nation, the more power was 
accorded to the national government and the less to local government. Since 
Jackson a policies “of free trade, annexation, and war” have pushed the expense of 
the central government higher “while the power to contribute to its support, or to 
that of local institutions, has tended to diminish. Diminishing local power meant a 
declining nation, not an advancing one.311 I doubt if many Americans dipped into 
Carey very often. At bottom, while he praised individual initiative, he did so within  
an associative framework that seemed at odds with individualism. But one of his 
allies, an important one, was Horace Greeley, the New York editor and publisher. 
He defended protective tariffs for providing the stability that the economy needed 
to allow individuals to pursue their interests. Not surprisingly, he (like Carey) 
denounced Democrats for lowering the tariff and opening the economy to foreign 
competition that resulted in the export of specie, “causes more potent than all 
others in producing the panic and revulsion of 1857”. America benefitted from 
protection, and without tariffs, prices would be driven down to the point that would 
cause domestic bankruptcies, high unemployment and ultimately the destruction of 
the system by which individuals could achieve their economic ambitions. Carey 
and Greeley had other allies, namely American workers who in 1858, as the Panic 
unfolded, demanded that tariff walls, recently revised downward be re-erected. A 
large segment of the American public had learned with live with and benefit from 
protective tariffs, even if they had little or no understanding of why Carey, one of 
the nation’s strongest and staunchest proponents, took that position.312
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Alas, such logic struck southerners as sophistry. Southerners claimed to know 
better than the North but in making that claim disagreed among themselves. 
Southern free-traders attacked the obvious without, of course, acknowledging the 
obvious inconsistency in their own attacks. By opposing tariffs as incompatible 
with laissez-faire government southerners took the higher, nobler ground. 
Moreover, they linked free-trade with free-labor, that the honest working man 
suffered under tariffs so that tariffs were wrong. They encouraged industrial 
monopolies that discouraged hard-working individuals from realizing their 
economic goals. In the end, tariffs violated republican principles and thereby 
threatened individual liberty because they created market inefficiencies by 
“building up industries in which the nation had no competence, by deflecting 
investment away from more profitable employments, and by extinguishing the 
incentives to innovate.” Protective tariffs forced other economic actors – 
merchants, workers and farmer – to pay tribute to industrialists.313

Their opposition to tariff legislation spilled over into other government economic 
and fiscal policies. After all, the law of nature applied to markets as it did to other 
human activities: enlightened self-interest was preferable to political theorizing. 
Individual as well as national prosperity depended on the individual being free to 
exchange his property, what was derived from his hard work, in the best market for 
the highest price. Nonintervention – a term that had been used continuously 
throughout the Kansas-Nebraska debates – was the surest and safest way to keep 
the individual free and the country strong. Linking the wellbeing of the individual 
to the efficiency of the marketplace in a culture that depended heavily on non-free 
labor was not as far-fetched as it may first appear. Huston writes that “If the 
individual had an absolute right to dispose of his property without government 
interference, the institution that determined his action was the marketplace”, and, 
then, he cites a series of editorials from several southern newspapers that further 
elaborate on these ideas. Buying cheap and selling dear was the universal standard 
and should drive the home market as it drove the international market (and one 
editor admitted international slave taring market). In time, adherence to the laws of 
supply and demand would give birth to the moment when domestic production on 
its own without tariff will reach the level by which all foreign competition would 
be banished. In another editorial the argument was posed that natural fluctuations 
arose from changes in supply and demand and should not be confused with 
artificial fluctuations caused by manipulating the money supply and impeding 
trade. Southern did not reject the “doctrine of the division of labor” but they linked 
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it doctrine of free trade. It was through the broadening of trade that growth and 
efficiency would be generated.314

It was not that the tariff revision months earlier provoked a panic but that 
protective-tariff policies of the previous decades had allowed the emergence of an 
industrial sector that depended on a laboring class to man its factories. And what 
could be wrong with the inclusion of a laboring in the American Dream? As 
laborers, they had lost their independence. They had to depend on factory owners 
for their economic wellbeing, and that wellbeing was subject to an owner’s whims 
and the economy’s cycles. It was a short step, perhaps illogical on its face, that 
Southerners equated the dependence of the worker on the factory owner and the 
slave on the plantation master and concluded not surprisingly that the slave was 
better off. The master took care of his slaves in times of good and bad, and the 
owner pushed his workers out into the streets to fend for themselves. The street 
fights and city riots exemplified in graphic terms the superiority of the souther 
labor system over its northern counterpart. But southerns really did not want the 
unenviable task of defending bondage against freedom, even when freedom 
yielded undesirable results. Southerners wanted to counter the northern attack that 
the hard work required to make the plantation system profitable fell on the backs of 
the Negro slaves who received no remuneration and were subject to punishment 
and incarceration to keep them in line and not on the backs of the white master or 
the white society in general. By implication whites were lazy, incompetent and 
degenerate in a society that demanded its citizens should be productive and 
responsible. The South posed a far greater threat than the North to the cause of 
liberty and progress to which every individual was entitled. Instead of trying to 
defend slavery within the matrix of individualism and capitalism, according to 
Huston, southerners in the 1850s before and after the Panic of 1857 extolled honest 
labor and individual effort as rooted in white society. Southerners believed in”free 
labor” more than northerners because they refused to hide behind protectionism 
and other policies that reduced the individual’s responsibility to take care of 
himself. Citing several newspaper reports and public addresses, Huston strung 
together a set of southern assertions about the benefits of “free labor”:

southerners of all political backgrounds sang the praises of free labor 
with the same fervor as northerners. All men had to obey “the divine 
announcement” that “in the sweat of thy, shall thou eat bread.” 
William W. Holden said that the biblical commandment to labor was 
not a malediction but “a blessing in disguise”. Other southerners 
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stated that northerners mistakenly believed that in the South labor was 
despised and degraded, but it was not so, for labor “is a badge of 
honor, and more active, more industrious, more laborious white men, 
do not exist in any section of the Union than at the South.” Nor was 
“honest labor” limited to any particular occupation because “all useful 
labor is honorable [sic].” No “poor man--no matter what his calling,” 
added another editor, was better treated, “aided and abetted in all his 
honorable undertakings than in the South, or slaveholding States.”315

Southerners refused to concede to the North that slavery had assigned labor (“the 
motive power of civilization” wrote Holden) to one of History’s ash heaps. Hard 
work and individual responsibility had been linked since the earliest inquiries into 
perfecting society and limiting control, and southerners wanted it understood they 
qualified. Not only that, their hard work had resulted in a more stable and 
productive social order than exhibited in the North.

Under the national compact, at least as interpreted by southerners, the states 
entered the Union as equal partners, and the enactment of legislation that 
disadvantages some states over other states would degrade the basic philosophy by 
which the founders had envisioned the Republic. As Huston rightly points out, 
southerners of the free-trade, free-labor school never wrote the treatises that might 
be expected to justify one part of the society as free and one part slave. And, of 
course, they had no intention of writing such treatises because the debate was 
ideological rather than philosophical.

To keep the record straight, however, other Southerners disagreed, rather 
vehemently, with the free-trade, market-efficiency analogy. That was not how the 
South operated or should operate. They argued instead that the core of southern 
culture and ideology lay in paternalism or patriarchalism. On the question of 
slavery this played out in an interesting way: Southerners tended to downplay 
slavery, while northerners accentuated it as the epitome of the southern way. On 
the other hand, southerners would denounce the northern economy as monopolistic 
and exploitative, while northerners underscored the economic progress that served 
the nation well. The eccentric and prolific Virginia polemicist, George Fitzhugh, 
found the paradox unnecessary and unreal. He argued that the South should 
separate itself from the ideology of individualism and capitalism. They had  not 
contributed the region’s success and endurance. Southern society was built upon 
patriarchal principles: “a comfortable existence for all members of society,” writes 
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Huston in summarizing Fitzhugh’s views, which stressed over and over the 
superiority of the southern society and the enlightenment of its members not 
because of adherence to free-trade or other capitalistic or individualistic ideals but 
because southerners had discovered the value of removing the competition and the 
ambition that drove northern society into frenzies that result in instability and 
regression. Southerners did not have to reinvent a justification for the southern 
way. All they had to do was observe how a patriarchal society trumped an 
individualistic society. The Panic of 1857 was itself proof. “The Panic of 1857 did 
not stimulate southerners to create new justifications for slavery; rather it 
confirmed their old ones. Southerners saw the Panic of 1857 as concrete proof of 
the cruelty and chaos of northern free society and the humanity and stability of 
southern slave society.” It should be missed, however, that southern views whether 
free-trade or patriarchal overlapped at an interesting juncture. Both thought the 
industrial system, which arose out of unwarranted government interference in the 
private sector, had made the worker not freer or happier but more dependent on 
their employers, who unlike southern planters cared little about the wellbeing of 
their workers. The capitalism that northerners came to practice in the name of 
liberating the individual had only assigned him a worse life. Let it be repeated, 
however, the free-trader was addressing misguided capitalism, while the patriarch 
was addressing misguided social theory. The free-trader had a much harder defense 
of southern culture and life than the patriarch like Fitzhugh, who did not have to 
defend slavery against individualistic or capitalistic ideals that seemed to reach for 
the opposite of what characterized the South. Patriarchy, as defined by Fitzhugh, 
did not disavow the underlying assumption that people could govern themselves. 
He did not propose a super governmental apparatus to advance patriarchy. No, the 
patriarchs by being masters understood their roles and would perform their duties 
without resorting to more government. The vast majority of southerners were not 
so endowed but would accept the patriarchal form because it would yield them 
greater benefit than a more competitive and freer form.316

Southerners and northerners editorialized and argued about the Panic of 1857 for 
months, even after it had run its course. The level of discourse about the Panic on 
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published Fitzhugh’s letter, and Fitzhugh thanked him.



top of the coarseness of relations between pro- and anti-slavery forces did not 
auger well for the future. If by some magic wand ,the contesting parties decided to 
retrace their steps in hopes of finding a more harmonious approach, it was hard to 
see what that wand was pointing to.

The new 35th Congress assembled officially in December, 1857. Organization was 
not expected to be a problem since Democrats were expected to control both 
Houses.317 That fireworks would be the order of the day began almost immediately 
with President Buchanan’s First Annual Message. At the outset he acknowledged 
the effects of the Panic of 1857. “We find out manufacturers suspended, our public 
works retarded, our private enterprises of different kinds abandoned, and thousands 
of useful laborers thrown out of employment and reduced to want.” Government 
revenues had fallen sharply, and federal appropriations approved in the previous 
Congress before the Panic ensued will place great strain on federal fiances. To 
meet its obligations the Treasury may have to arrange a new loan, a regrettable 
circumstance, although, as a misfortune, hardly comparable to the distress being 
suffered by the citizenry. The government sympathized but may not have it within 
its power to extend any relief. The causes of the distress, according to Buchanan, 
were clear enough. Bankers again. He had apparently counted the number of 
“irresponsible” banks, their number being 1,400, which through nefarious loan 
practices and note issuances had put the nation at risk. (He later noted they were 
state banks, but that was all the nation had since no national banks had been 
chartered since Jackson’s veto.) Bankers made matters worse when their reaction 
to the Panic was to invoke policies that protected their shareholders rather than the 
public. (In effect, that was what suspension of specie did, prevent bankruptcy and 
indirectly protect investors as well as depositors and borrowers.) The founders had 
provided, posed Buchanan, all the powers and tools necessary to insure the nation 
of a sound and uniform currency. What the federal government could not control 
was the actions of state-chartered banks. Bankers found other uses for specie than 
to back up their notes and deposits (and prevent runs in the first place). The 
Treasury had calculated that state banks had abut $58 million in specie but $215 
million in notes and $230 million in deposits for a total of nearly a half of a billion 
dollars with approximately 12 cents in specie for each dollar in notes or deposits. 
More than $400 million had flowed from the California gold fields had added little 
to the banks’ capitals reserves. Before the gold rush banks held about one dollar in 
specie for every $.50 in capital; after the gold rush it had declined to one dollar for 
every $6.33. Extravagance, speculation and overextension described the financial 
conditions that led to the economic revulsions. Having laid out the causes, hardly 
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new to American ears, what was the remedy? Time. The same remedy proposed 
after the Panic of 1837. This had happened before, and because of the “buoyancy 
of youth, the energies of our population, and the spirit that never quails before 
difficulties,” these qualities will eventually allows for recovery. The role of the 
federal government had to be limited. The Independent Treasury (the government’s 
fiscal arm) had not suspended specie payments, and that provided some relief for 
businesses and citizens. Public works projects underway will be allowed to 
continue, but new projects will be postponed (John Maynard Keynes would not 
agree). Even if a national Bank existed, as if Buchanan was anticipating the 
question, it would be of little help because its officers would want to protect its 
stockholders precisely as the state banks have. More specifically, as was always  
suggested after panics and downturns, was to raise the denomination of the bank 
note, eliminating notes under $20 and then all notes under $50. For small 
transactions coinage over which the federal government had control would be 
used. The elimination of small notes by state banks had failed in the past, so  
Buchanan may have surprised his audience, when he added, if state banks cannot 
find a way to stop the activities that led to this and other panics, the federal 
government in the name of security and safety might outlaw all paper, and confine 
their activities to being banks of deposit and discount – accepting deposits and 
making loans and nothing else. How that was to be accomplished was not revealed.

Buchanan then turned to foreign affairs, which normally receive top billing in 
Annual Messages. Relations with foreign governments were termed as 
“satisfactory”, and most unresolved issues had to do with Great Britain and their 
mutual interests in the Caribbean and Central America. Territorial concerns were 
also addressed. He noted the alarming conditions in Kansas at the time of his 
election but now, a year later, he could report (what he considered to be) progress. 
His goal was straightforward: to provide the opportunity according to the “organic 
law” by which the Kansas Territory was organized (1854) for the citizens to 
prepare and then endorse or reject a constitution. How the constitution was written 
was the business of the convention. He never entertained any doubt as to what 
Congress meant in the organic law, when it stipulated that Kansas was to enter the 
Union with or without slavery according to their proposed constitution. During the 
year before Congress convened, the Territorial Legislature (pro-slavery) called for 
the election of delegates in June for a constitutional convention to meet in 
September (1857). He dismissed the constitution put forward by the Topeka 
Convention as the work of a “revolutionary organization.” He regretted that those 
persons refused to participate in the June election. The majority of the districts 
voted for delegates to a September convention, but the majority of the people of 
Kansas resided in districts that opposed participation. “This arises from the fact 
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that in some districts delegates may be elected by small majorities, whilst in others 
those of different sentiments may receive majorities sufficiently great not only to 
overcome the votes given for the former, but to leave a large majority of the whole 
people in direct opposition to a majority of delegates.” The result could be a 
convention of delegates to write a constitution whose contents might be opposed 
by the majority of the citizens. The organic law was clear, argued Buchanan: the 
convention having been duly elected could proceed with its work, which may or 
may not declare a position on slavery. Somewhat disingenuously, Buchanan raised 
the question of Popular Sovereignty, which he described as “the vital principle of 
our free institutions.” Its supporters were prepared to accept the decision of the 
convention delegates whichever way the convention choose. At the same time he 
regretted that “A large proportion of the citizens of Kansas did not think proper to 
register their names and to vote at the election for delegates; but an opportunity to 
do this having been fairly afforded, their refusal to avail themselves of their right 
could in no manner affect the legality of the convention.” Thus, the fatal flaw in 
Popular Sovereignty was clearly exposed, at least to the opponents: who was 
voting, how were they chosen and whom did they represent? Heretofore, the 
practice had been to write and endorse a constitution, which was not submitted to 
the people of the territory to approve or disapprove but was submitted to Congress. 
If approved (the basic principle followed by Congress was that it should not 
contain any anti-republican features nor in any regard trample upon federal 
powers), the territory became a state and under the constitution submitted proceed 
to establish a government. In the previous 34th Congress it was stipulated that the 
constitution drawn up for the Territory of Minnesota should be submitted to the 
people for ratification. Buchanan assumed this should apply to Kansas as well, and 
Buchanan had ordered the governor to submit the constitution for a vote.

The convention, however, as Buchanan acknowledged, after agitated debate and a 
close vote, chose a different course. Trouble lay ahead, as Buchanan surely knew  
after the convention had completed its business. The convention decided to submit 
not the entire constitution but a ballot with two questions: “constitution with 
slavery” or “constitution without slavery”. The stipulation of the convention was 
that if the people approved of the slavery clause in the constitution, then the 
document would be forwarded to Congress as written; if not, then the clause would 
be stricken by the president of the convention before submission to Congress. The 
convention expressly declared that if stricken, the slaves then in Kansas under the 
rights of property (thanks to Dred Scott) shall not be interfered with. Congress 
could accept or not accept the Kansas Constitution in whatever form it arrived, but 
under existing precedents Congress could not interfere with Kansas’s “domestic 
institutions”. Indeed, the organic law stated as much. Slavery fell under that rubric, 
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according to Buchanan. “‘Domestic institutions’ are limited to the family. The 
relation between master and slave and a few others are ‘domestic institutions,’ and 
are entirely distinct from institutions of a political character.”

What the November constitutional convention had done was to write a 
constitution, not unlike other such documents for submission to Congress, except it 
contain a clause in support of slavery, which Kansans would have by a vote the 
power to accept or reject. If rejected, slaves currently in Kansas (a small number 
according to Buchanan) would remain in bondage under the owners’ property 
rights. Buchanan guaranteed that the election of the slavery clause would be held 
under established voting in which all residents would have an opportunity to vote, 
and if they chose not to, then they must still accept the decision of those who 
voted. On the matter of the existence of slavery in Kansas, Buchanan proposed that 
the issue had been settled once and for all by the Supreme Court.

This point has at length been finally decided by the highest judicial 
tribunal of the country, and this upon the plain principle that when a 
confederacy of sovereign States acquire a new territory at their joint 
expense both equality and justice demand that the citizens of one and 
all of them shall have the right to take into it whatsoever is recognized 
as property by the common Constitution. To have summarily 
confiscated the property in slaves already in the Territory would have 
been an act of gross injustice and contrary to the practice of the older 
States of the Union which have abolished slavery.

Even if Kansans voted to excise the slavery clause, could it be enforced under the 
Supreme Court’s recent decision? And if slavery continued to be protected under 
existing property law, how could Kansas ever not be a slave state?

The Territory of Utah also posed problems. They arose from the fact that Brigham 
Young was governor of the territory and head of the Mormon Church. Buchanan 
made it clear that while Mormons may believe that his was a divine appointment, it 
was not. If Young chose to bring his administration into direct conflict with the 
government of the United States for which Buchanan, as the Chief Magistrate, was 
responsible, and in so doing to institute laws and procedures in violation of the 
Constitution, then federal action would be required. Buchanan accused Young of 
having a plan to foment violence against the United States in order to preserve the 
authority and independence of the Mormon faith. Buchanan stated that the 
supremacy of the Constitution was not be questioned, and therefore replaced 
Young with a new governor and sent a military force to enforce the law. He did not 
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wish to interfere with the practice of the Mormon religious opinion, “however 
deplorable in themselves and revolting to the moral and religious sentiments of all 
Christendom....” Above all, even if Utah will become the domain strictly of 
Mormons, it must, as with all territories, be open to any American citizen. Utah 
was the first territory in which a rebellion had erupted (‘inspired by frenzied 
fanaticism”), and it should be put down in manner that was both humane and 
determined. He asked Congress in accord with recommendations from the War 
Department to provide the funds to raise additional regiments to suppress the 
insurrection.

Finally he addressed the often thorny issue of Congressional authority and strict 
construction. There was no doubt that Buchanan was a strict constructionist. He 
had no doubt that the war powers provided Congress the authority to build a 
transportation system – roads, canals, rails – to enhance the security of the nation. 
That this would also serve commercial interests was readily evident. The benefits 
of such undertaking could not “confer constitutional power” that did not exit, but 
“they may furnish auxiliary arguments in favor of expediting work which...[in 
Buchanan’s judgment] is clearly embraced within the war-making powers.” And 
where was this leading? Buchanan recommended to Congress further consideration 
of a Pacific railroad without committing himself to any particular route.

The state of the Treasury was not encouraging. For the current fiscal year 
(beginning 1 July 1857) revenues just about equaled expenses, leaving a small 
balance of a half million dollars. The Secretary of the Treasury recommended the 
floating of a bond to cover any deficiencies to which the President reluctantly 
agreed. The revision of the tariff had reduced receipts, but it had been in effect for 
such a short period that Buchanan would not recommend any revisions either way. 
With respect to federal appropriations under restrained receipts, Buchanan 
submitted reports from his Cabinet officers with recommendations about finances. 
Controversies over how to dispose of public lands remained alive, and Buchanan, 
following the Democratic-Party line, opposed giving away land that did not serve 
the public interest. It was within the authority of the Congress, as the proprietor, to 
set land policies, but the “cardinal” policy should be “to reserve the public 
lands...for actual settlers, and this at moderate prices.” The present economic crisis 
required Congress to end its “habits of prodigality and extravagance”. Both the 
Executive and Congress must now “scrutinize our expenditures with utmost 
vigilance...and money granted by Congress...be faithfully and economically 
applied.” He ended on a somewhat unexpected note: “I can not conclude without 
commending to your favorable consideration the interest of the people of this 
District. Without a representative on the floor of Congress, they have for this very 
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reason peculiar claims upon our just regard.” Acknowledging his long 
acquaintance with the city and the people (a part of the Washington scene since the 
Jackson years), he submitted that “they are eminently entitled” to a voice.318

The 35th Congress convened on 7 December 1857, the day before receiving the 
President’s Message. Both Chambers organized quickly and turned to matters 
raised in the Message. In a motion to print the message, Stephen Douglas offered 
praise with a forthright warning: the Kansas ballot for or against slavery was 
unacceptable, and therefore should not be recommended, as he implied Buchanan 
had done. What became known as the Lecompton Constitution (where it was 
written) violated the principle that the people of Kansas should be “perfectly free 
to form and regulate their domestic institutions in their own way according to the 
organic law.” A special vote after the constitution had been approved by the 
convention was indefensible, and Douglas intended to speak to this point later. By 
commenting on the contents of the Message under a motion to print the usual 
number (15,000?) of copies of the Message and the accompanying documents, 
Douglas provoked a debate that concluded not with a vote on the motion to print 
but with a vote on a motion to adjourn. A dozen senators spoke under the motion to 
print. Some claimed in customary senatorial language that they would not yet 
address the contents of the President’s Message nor the point made by the Illinois 
Senator and then proceeded to do exactly that, albeit briefly. For the next two 
hours, however, the remarks grew longer and beefier. When John Hale (R/NH) 
took the floor, he made no such claim to be brief. What he did say was he should 
not speak on a family matter, since it was Democrats who were squabbling with 
other Democrats about the Message of a Democratic President. Continuing long 
these lines he said he was not to suffer any embarrassment by having to admit he 
approved of the President’s Message but was not a friend of the Kansa-Nebraska 
Act nor a supporter of the principles of the act over which the “family” seemed to 
be in disagreement. Hale thought the President was doing a pretty good job of 
carrying out the provisions under Kansas-Nebraska, even though he was baffled by 
what some of the provisions meant. He had a single criticism to raise, in fact it was 
his duty to raise it, concerning the special vote on slavery. “An honest, simple-
hearted man” like the President may have faced great difficulty in trying to explain 
“some little inadvertencies...in deference to this principle of popular sovereignty.” 
The simple fact was, and the President said it was, the people of Kansas can vote to 
stricken the salve provision but they can’t ever do anything about the slavery that 
already exists under the President’s reading of Kansas-Nebraska or Dred Scott. “I 
deny in whole and in part, in general and in detail, that the pledge [the people of 
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Kansas may choose by a direct vote] spoken of by the President has, in any 
manner, been redeemed; but on the contrary, I assert that, in no sense, general or 
special, have the people of Kansas, by this constitution, the right of deciding upon 
the institutions under which they may live.” Hale remarked he was anxious to hear 
how the Illinois Senator would interpret this, but from his perspective the 
Lecompton Constitution made a sham of Popular Sovereignty. Hale was followed 
by William Seward (R-NY) who was waiting anxiously for the friends of the 
President to make their case about the Message and especially about Kansas, where 
he was convinced a civil war was about to break out. He like Hale backhandedly 
congratulated the opposition (Democrats) for the “improved spirit” in the manner 
in which they addressed the contentious issues – certainly an improvement over 
Buchanan’s predecessor – but, at the same time, Seward found the Message 
“lame”. On the one hand, while urging debate be delayed until the supporters of the 
President could make their case, he proceeded to tick off the recommendations 
from the Message that he found wanting. Lyman Trumbull, Illinois’s renegade 
Democratic senator, took the floor to proclaim that despite the encouraging 
language in Buchanan’s Message, the legality of the Lecompton Convention was 
perpetuated because Buchanan had encamped his army about the hall and had 
ignored his (Trumball’s) earlier speeches in which he called the Territorial 
Legislature as usurping its authority in calling for such a convention. Moreover, 
decried Trumbull, the President said that the vote on slavery in Kansas was not a 
perfect solution but a fair carrying out of the basic principle of the Kansas-
Nebraska Act: Kansas-Nebraska

has been held up before the country as establishing the great principle 
of self-government...the principle of allowing the people to regulate 
their own domestic institutions in their own way; and what does it 
amount to, according to Mr. Buchanan? It amounts simply to giving 
the free white people of Kansas the right to determine the condition of 
a few negroes hereafter brought into the sate--nothing more.

The people cannot voice their objections to the pending constitution, they cannot 
debate the structure or membership of the Legislature, all they can do is express an 
opinion on a provision in the constitution. This was what the concept of self-
government had come to. A technicality. In the first 48 hours of the new session, 
the battle lines were already drawn.319
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On the following day (9 December) Douglas took the floor to address the matter of 
the President’s position on the Lecompton Constitution. Douglas confessed to 
having read the President’s Message hastily, and that upon rereading it he 
discovered that President had not recommended that the Congress approve the 
Lecompton Constitution. The President made no recommendation. Further, the 
President urged that the Lecompton be submitted to a vote by the people of 
Kansas, as had been stipulated the year before with the constitution of Minnesota. 
Even though the Lecompton Constitution was suspect, Douglas nonetheless urged 
that when the document was received, it deserved to be examined “calmly and 
fairly” to determine if the people of Kansas had acted properly in accord with the 
organic law. He took issue with the President, however. Buchanan believed 
mistakenly that in letting the vote on the provision concerning slavery to go 
forward, he was heeding the organic law. He was not. Douglas recalled that the 
“very first proposition in the Nebraska bill was to show that the Missouri 
restriction, prohibiting the people from deciding the slavery question for 
themselves, constituted an exception to a general rule, in violation of the principle 
of self-government....” Slavery should not be treated as an exception. People were 
not asked to vote on other institutional arrangements as exceptions and should not 
be asked to do so with slavery. The Missouri restriction was repealed because it 
granted an exception confined only to slavery. In other other matters the people 
could decide how their institutions should be formed and arranged so long as they 
did not violate the US Constitution. The purpose was to make “the rule of self-
government general and universal”, as it applied to all domestic institutions. A vote 
by the people on the Lecompton Constitution would meet the “general and 
universal” rule, but a vote on a single provision did not. Had not, asked Douglas, 
the recent election affirmed this stance. Against great odds the defenders of 
Kansas-Nebraska Act 

aroused the patriotism of the country and carried the election in 
defense of that great principle, which allowed all white men to form 
and regulate their domestic institutions to suit themselves – 
institutions applicable to white men as well as black men – institutions 
applicable to freemen as well as slaves--institutions concerning all the 
relations of life, and not the mere paltry exception of the slavery 
question. Sir, I have spent too much strength and breath, and health, 
too, to establish this great principle in the popular heart, now to see it 
frittered away by bringing it down to an exception that applies to the 
negro, and does not extend to the benefit of the white man.320
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He credited the President with making the correct argument, even though he 
reached the wrong conclusion. He was referring to Buchanan’s description of how 
delegates elected my districts can be skewed, and therefore, averred Douglas, a 
constitutional convention made up of such delegates could not be the final arbiter. 
The final arbiter had to be the people voting at large for or against the constitution, 
all of its provision and not just one of them.

Douglas then spoke at length on the legality of the Lecompton Convention. His 
conclusion was that the Lecompton Convention “was not an unlawful gathering; 
but, on the other hand...they had no legal power or authority to establish a 
government.” They were in effect petitioners to redress grievances, a right they 
possessed under the Constitution. But a constitutional convention, they were not. 
Even though an election had been held and delegates had been chosen, the 
Lecompton Convention was no more than an assemblage of people redressing their 
grievances because no enabling act by Congress – the green light to proceed with a 
convention – had been passed. The previous Congress had failed to pass such an 
act, and Kansans were left in limbo. (Douglas’s enabling bill passed in the Senate 
but was never brought up for debate in the House.) The fact that no enabling act 
existed did not mean Kansans could not proceed on their own through a convention 
such as Lecompton. Proceeding on their own required that their decisions would 
need to be submitted to the people of Kansas before the Congress could decide to 
accept or reject any constitution that was submitted. Douglas gave numerous 
details that he said proved that when the convention met in Lecompton a portion of 
the delegates knew that whatever they produced needed the approval of the people 
of Kansas. (At the same time another portion led by pro-slavery forces had no 
desire to submit any constitution to a vote by the people.) The Lecompton 
Convention met from September into October (1857) at which point it recessed to 
allow the territorial elections to be conducted (5 October). In May Buchanan had 
appointed a new governor, Robert Walker (MS), who had succeeded in persuading 
the anti-slavery forces under the Free State Party to participate in the upcoming 
territorial elections, much to the chagrin of the pro-slavery forces. In those 
elections, as Douglas readily admitted, the Democrats were rejected, and after 
Walker had thrown out thousand of ballots, cast mainly by pro-slavery forces, the 
Free Party was declared the winner. The Lecompton Convention (which many in 
the Free Soil Party had refused to recognize) reconvened at which point, given the 
change in territorial government, inserted the provision regarding slavery. A vote 
on that provision, was scheduled to take place on 21 December (10 days hence), 
not a vote on the whole constitution itself, even after, according to Douglas, many 
had stated publicly that under the circumstances of how the Lecompton 
Convention came into existence, a vote on the whole document was required if that 
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document was to be considered an expression of the people as to how they wanted 
to organize themselves. That document had a stipulation regarding slavery but 
without how the the people would be have voted on the constitution itself what 
Congress had to examine was suspect.321

Douglas closed his speech (to applause no less) by reacting to chamber chatter that 
he characterized thusly: “‘Oh, just wait; the pro-slavery clause will be voted 
down.” That, said Douglas, entirely missed the point. That is not what Kansans 
should be voting on. Under the concept of self-government as well as under the 
policy of non-interference, Kansans should not be forced to vote yes or no on 
slavery. They should be asked to vote on a constitution that may admit slavery or 
deny slavery along with all the other provisions and institutions by which a people 
will organize their government. He stated openly and strongly he did not care how 
the vote on that stipulation turned out. It was the wrong vote. He had no doubt 
slavery would be voted out. But the process was based on “a system of trickery and 
jugglery to defeat the fair expression of the will of the people.” Douglas had 
several suggestions as to what the Congress could do to counter this rather 
dastardly act. The model was the enabling act for Minnesota passed in the last 
session with approval from all parties. Make that the model for Kansas. That would 
give the process legitimacy in that the Congress would enable and the people of 
Kansas would vote. His final sentences may have temporarily warmed the hearts of 
his opponents but only because his opposition to Lecompton would embarrass the 
Buchanan Administration, anger the pro-slavery forces and further divide the 
Democratic Party: “...if this constitution is to be forced down our throats, in 
violation of the fundamental principle of free government, under a mode of 
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inhabitants of Arkansas may peaceably meet together in primary assemblies, or in conventions chosen by such 
assemblies, for the purpose of petitioning Congress to abrogate the territorial government and to admit them into the 
Union as an independent State....And as the power of Congress over the whole subject is plenary and unlimited, they 
may accept any constitution, however framed, which in their judgment meets the sense of the people to be affected 
by it.” Part of Butler’s opinion was reprinted in Douglas;’s speech, (p. 16). Material on Arkansas at http://
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submission that is a mockery and insult, I will resist it to the last.” He quickly 
added,

I have no fear of any party associations being severed. I shall regret 
any social or political estrangement, even temporarily, but if it must 
be, if I cannot act with you and preserve my faith and my honor, I will 
stand on the great principle of popular sovereignty, which declares the 
right of all people to be left perfectly free to form and regulate their 
domestic institutions in their own way [even though the Senate had 
heard this phrase repeatedly]....No mortal man shall be responsible for 
my actions but myself. I will compromit [sic] no man.

Because of the applause James Mason demanded the galleries be cleared only to 
meet a degree of derision from his colleagues, one of whom, George Pugh (D-OH), 
who “I think the Senator spoke rather too fast. There were but few applauders in 
the galleries.” The applause was from the floor. The Senate fell into a debate over 
where the applause originated and what should be done about it until the motion to 
clear the galleries was withdrawn and the Senate tried to resume normal business 
of selecting a printer.322

Buchanan did not help Douglas’s cause or lighten his mood. Shortly after his 
speech, Buchanan reversed himself, firing Walker and declaring support for the 
Lecompton Constitution. The Free State Party decided not to participate in the vote 
on stipulating slavery or not, and the pro-slavery party won the vote handily, 
although later investigation revealed that even without the Free Party voting the 
pro-slavery party stuffed the ballot box to the point that about a third of the votes 
cast in favor were fraudulent. That was not the end. Even before the scheduled vote 
the new Territorial Legislature called for another vote to include not just the 
stipulation but acceptance or rejection of the constitution. Furious, Buchanan 
removed the acting governor from office but allowed the vote to take place on 4 
January 1858, and more than 10,000 voted against the constitution. Buchanan, true 
to his word, submitted the rejected Lecompton Constitution with a pro-slavery 
clause in February, 1858, and Douglas, true to his word, opposed it with a speech 
similar to the one given in December.

In the midst of these wrenching debates the House was engaged by a member’s 
speech that related to the dispute over Kansas but placed that dispute in a context 
that was curious if not a ludicrous. It was a speech delivered by Eli Thayer, the 
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founder the New England Emigrant Aid Company, which had been at the very 
center of the battle in Kansas over slavery. Several years after founding the 
Company he had been elected to Congress (House as Massachusetts Republican) 
and found himself in a debate about William Walker's Caribbean filibustering 
activities against Nicaragua from 1855 though 1857. In this speech he laid out his 
plan for Americanizing Central America. And he did so by extending the platform 
to save Kansas to save Central America. He was seldom bothered by technicalities 
and legalities: “I thrust aside, for the present, all questions of legal technicality in 
this question; all the mysteries of the construction of the neutrality laws....” He did 
so in order to focus on the main issue that his fellow-Congressmen were afraid to 
bring up: “'How shall we Americanize Central America?'” He admitted to passing 
over the two questions that should precede the question just stated: “'Do we wish 
[sic] to..., Can we....” He recalled how free Americans taking up the challenge of 
settling Kansas were arrested as they passed from Nebraska into Kansas because 
their wagons “'all in a row'” looked “something like a military organization; going 
out with their women and their children, with sub-soil plows, with coulters a yard 
long [laughter], with pick-axes, with crowbars, with shovels, and with garden 
seeds.” They were arrested on orders from former President Pierce as a threat to 
public order. “Perhaps he [the President] took turnip-seeds as powder.” One can 
only imagine, he interjected, the difficulty of sending peaceful emigrants to Central 
American to accomplish the same task as the Emigrant Company had in Kansas 
because of current neutrality laws. They would be arrested in the harbor before 
they ever reached land. He wanted the Congressional committee responsible for 
dealing with neutrality laws to undertake revisions because the purpose of and the 
benefit from Americanizing Central America was far nobler than outmoded 
customs and laws. He was proposing an Emigrant Company for Central America! 
It was not to the advantage of America or Central America for just any group to to 
undertake the effort. It was incumbent on northerners to do so. The North needed 
an outlet because of its rapidly growing population, mainly from the inflow of 
immigrants. The tide could not be stopped. He describe how crammed Americans 
were between the Atlantic and the Pacific and how the tide of immigration had 
caused an overflowing into states like Virginia, Missouri and other southern states 
with the result that soon soil under Indian nations would have to be annexed. 
(Canada was out of the question.) He expressed amazement that Northerners had 
not fastened on the opportunities in Central America, as southerners had. The time 
was opportune.(This was 1858.) He observed that not only was immigration 
swelling the population but more than 250,000 Americans will change localities. 
There was no end in sight for a population growing and moving except to find 
more land. He noted that America was trying to open trade with China and Japan, 
for all the reasons that trade was valued, and therefore he proposed that in “the 
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interest of commerce, we want Central America Americanized.” This could not be 
a southern venture because the South, especially in the area of the Gulf of Mexico, 
had concentrations of ninety-eight hundredth of a person per square mile and an 
average that was about three person per square mile. Slavery, he declared, made 
these state inopportune for the 750,000 persons in need of land, enough people to 
create eight new states. Further, the small population in the Gulf states meant they 
could not afford to lose a person. Southerners will not emigrate to Central America, 
and Northerners will not emigrate to the Gulf States. The people of Central 
America were “oppressed”, and sending out armies of Americans to settle among 
Central Americans will relieve them of their oppression. This was an argument in 
favor of philanthropy, which even the South could endorse. In addition to the 
philanthropic cause, “we have not only the argument of necessity, we have the 
argument for making money.” When combined, the “motive power” existed to 
make people to stake out new territory. He was convinced that the power of 
emigration would be grater than the power of any emperor or potentate. They 
would be so powerful they could “laugh at politicians”, the President, the Cabinet, 
the Supreme Court and the Congress. So great was the force of these companies of 
emigrants that not even the Constitution could be used effectively to interfere with 
their efforts. It was not patriotism that Thayer said he was talking about; no, it 
verged on working to establish a universal brotherhood. American had come to the 
great stage when America would send missionaries, not only who were just 
preachers but also who were farmers and mechanics, could build cities and 
machines and above all apostles of liberty. Thayer than proceeded to explain how it 
would be good for everyone. It had to do with being magnanimous in order to 
profit: when a man “can do a decidedly good thing, and at the same time make 
money by it, all his faculties are in harmony.” Necessity, he proposed, knows no 
law. If American could not have Central America, it would have Indian Territory; 
“we must have something.” That was Thayer's remarkable message that raised the 
individual in association with other individuals above even what governments and 
constitutions could do.323

All of this raised the troublesome if not illegal question of foreign annexation. Was 
Thayer urging that the United States annex Nicaragua and other Central American 
countries? He responded by dismissing that as the core issue. He was simply 
urging an action publicly that was on the minds of others in a way that would spell 
out its benefits. Annexation might occur, probably would occur, but the plan that he 
offered did not require it. He understood the risk in advancing a plan that entailed 
new territory.
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Had not the nation endured bruising battles over acquisition of territory. Indeed it 
had, but territory it must have and territory it must acquire. In the course of the 
speech he addressed the matter of slave power and territorial acquisition. He 
personally deprecated the sectional animosity. He thought that the “slavery 
question...too small a question to disturb so great a people....” He made his stand in 
behalf of popular sovereignty without qualification. Congress could decide when 
the territory should be organized and then the matter would fall into the hands of 
the settlers “with the assurance of complete and absolute non-intervention; with the 
assurance that whenever any chief executive, official, or non-resident, shall 
interfere, by fraud, or violence, in their affairs, he shall be impeached or hanged....” 
And when the settlers approved a constitution, it shall be brought to the Congress 
for approval, as they have written it, so long as it had a republican form. This was 
popular sovereignty and had been practiced for two centuries. He insisted that the 
present citizenry tutored under their own state governments were far better able to 
decide the how to govern themselves than those who do not enter the territories. It 
recognized that it currently fashionable to cease further acquisitions of territories to 
avoid further dissension in the national government and the nation at large. He 
thought that nonsense. The agitation will continue no matter what we may try to do 
to tamp it down. Disunion he thought was a false god, and the end will come only 
when Americans tired of it. He was actually optimistic about the future at a time 
many others were feeling despair. He recognized that some Americans had soured 
on the continuance of the Union, but he had not. Until the government was 
extinguished, he believed that the majority of Northerners were of the opinion that 
“no force, internal or external, shall ever wrest from the jurisdiction of the United 
States a single square foot, unless it first be baptized in blood and fire...that no 
portion of the territory of this Government shall ever be released from our 
possession.” Was the battle over slavery, which he and his New England Emigrant 
Aid colleagues had engaged in, fiercely so, never to end? Was it never to be ended? 
With each new territory it would be fought over again until [?]. The endlessness of 
the battle could only be discouraging to Americans who were growing weary of the 
irresolution, and yet the New England Emigrant Aid Company, in step with 
popular sovereignty, was ready to march forward undaunted. Advocates of popular 
sovereignty never predicted outcomes. Those who wanted a free Kansas could 
pursue the same strategy to achieve their goals as those who wanted a slave Kansas 
irrespective of the morality of slavery. Both sides might deplore the violence that 
accompanied the strategy, but it was more American than not to let “battle” 
proceed without interference.324 If there is any doubt about the appeal of popular 
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sovereignty because it had a distinctively American flavor, Thayer’s speech on 
Americanization and its origins should give pause.

In March the Senate along party lines voted to admit Kansas as a slave state under 
the Lecompton Constitution and a month later the House followed suit. When the 
Senate was preparing for a final vote on the admission of Kansas under the 
Lecompton Constitution, John Crittenden (former Kentucky Whig, now listed 
under American Party) introduced an amendment to substitute for the entire bill 
then under consideration. The initial paragraph stated that Kansas could be 
admitted after its constitution was submitted to the people for a vote and once 
“assent” had been given the President shall declare Kansas a state “without any 
further proceedings on the part of the Congress....” Slavery was no where 
mentioned in Crittenden’s enabling amendment. His amendment was defeated 24 
to 34, but along with some prominent anti-slavery northerners – Jacob Collamer 
(R-NH), John Hale (R-NH), William Seward (R-NY), Benjamin Wade (R-OH), 
Charles Sumner (R-MA) and, of course, Trumbull (D-IL) – plus several former 
southern Whigs Douglas voted for the substitute amendment. It clearly contained 
the language and the provisions that Douglas had laid out in his December speech 
opposing the Lecompton Constitution. After further debate the bill to admit Kansas 
under the Lecompton Constitution was passed by almost the same vote that 
rejected the Crittenden amendment – 33 to 25. Several switched votes. Anthony 
Kennedy (A-MD) voted for the amendment and for the bill; George Pugh (D-OH) 
voted against the amendment and against the bill; and Charles Durkee (R-WI) 
voted against both the amendment and the bill.325

Six months later (August) the citizens of Kansas voted again on the Lecompton 
Constitution and rejected it almost six to one, and in so doing proclaimed they 
would rather remain a territory than enter as a slave state. Slavery was technically 
legal by way of Dred Scott but practically inoperable because the Free State party 
dominated the government. The Democracy had gotten what it wanted: popular 
sovereignty under Kansas-Nebraska, legality of slavery under Dred Scott and 
control of the federal government only to see the dissension in the party 
overwhelm its successes. In the congressional elections (November, 1858) the 
Senate remained in the hands of the Democrats, whose margin actually increased 
because of the demise of the American Party, whose southern members tended to 
vote Democratic, but in the House they lost 20 seats and their majority. (Democrats 
split into three groups, although the Party accounted for 82 of the 96 who used the 
term “Democratic”.) Republicans lacked an absolute majority (114 of 235 seats) 
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but there were also 18 under the old banner of Opposition Party, 9 Know-Nothings 
and of course the 14 dissident Democrats. The outcome of the election, which 
surprised the Democratic Party, made it unlikely that the Democrats could organize 
the House or that the Buchanan Administration could expect much cooperation.

Kansas did not recede into the background, as much the Democratic leadership 
might have hoped when the Buchanan Administration began. They had staked their 
claim to leadership on fidelity to the ideals of the Founders and their heirs. They 
had argued with increasing vehemence that the federal government’s powers were 
limited and could not interpose on state sovereignty, which they had elevated to a 
co-equal status. There were dissenters among Democrats, but they were 
marginalized. The hard-core southern pro-slavery forces may have wanted a 
constitutional amendment to guarantee slavery against any intrusion by the North 
or the abolitionists, but the generally-accepted position was summed up in popular 
sovereignty and non-intervention. Self-governing citizens under a system in which 
they could choose to express and register their preferences and should not be 
dictated to in those actions was as close as one could get to the Jefferson ideal of 
self-ruling individuals. The nation had grown in size and complexity beyond 
anything the Jeffersonians or the founders could ever have envisioned, and that 
growth had given government or governing a larger role in the lives of individuals 
that was not always easy to reconcile with their preconceptions. Nonetheless, with 
remarkable consistency Democrats barred federal intervention, lauded state 
sovereignty and defended individual liberty while enabling the persistence of 
slavery. By 1858, however, the Democratic ideology was under attack because it 
had failed to resolve the issue it said it could resolve. The concept of a society of 
self-governing individuals was not rejected per se, but it underwent an awakening.  
How were individuals to achieve their goals under circumstances that seemed to 
obstruct them?

Attention is paid to the actions and words of Abraham Lincoln in the years leading 
up to the Civil War because we know what happened once he entered the national 
stage and we want to know how he came to this point. He is very well known to us 
as an historical figure but much less well known as a contemporaneous figure. In 
1858 he was not unknown, but he was a local rather than a national figure. Like so 
many others Lincoln finally dropped his Whig affiliation and embraced the 
Republicans. Two days after Congress had adjourned on 16 June 1858, the Illinois 
Republican Convention chose Lincoln as their candidate to oppose Stephen 
Douglas. (The State Legislature actually chose the senator and the campaign was to 
elect legislators in favor of given candidates.) A few hours after his selection 
Lincoln spoke to the delegates in what became known as the House Divided 
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Speech. It was a controversial speech, which some of his friends and advisors 
wished he had not made. Lincoln replied that he wanted to lay out the situation in 
such a way as to arouse the nation to what was ahead. Had Lincoln never been 
elected President and never presided over a civil war, the speech, which had some 
stirring moments, would hardly qualify as grand oratory. Several parts read like a 
lawyer’s brief. Since Lincoln will have to make a treacherous decision two years 
hence, what he was thinking in the years leading up to that decision became part of 
the mosaic.

Lincoln asked an obvious question. Where was the nation at that moment? If that 
could be determined, then the nation might be able to judge what to do. This was 
the fifth year since Kansas-Nebraska was initiated “with the avowed object and 
confident promise, of putting an end to slavery agitation.” The agitation had not 
ended but had grown. It will not cease until “a crisis shall have been reached and 
passed.” At this point Lincoln inserted “A house divided against itself cannot 
stand.” Lincoln did not believe that the Union would dissolve or the house would 
fall but rather that it would cease to be divided. The spread of slavery, he said, 
would either be arrested and set on the path of extinction or be made lawful in all 
states. He characterized the combination of Kansas-Nebraska and Dred Scott as 
components of a machine that was adapted and well adapted to carry out its tasks.

Lincoln noted that the doctrine of popular sovereignty, the power that drove the 
machine, had been wrapped in the “‘sacred right of self government’”, a phrase so 
fully expressive of the “only rightful basis of any government” and yet “so 
perverted in this attempted use of it as to amount to just this: That if any one man 
choose to enslave another, no third man shall be allowed to object.” He reminded 
his audience that when Lyman Trumbull asked Stephen Douglas on the Senate 
floor, if the people of a territory can ever exclude slavery, Douglas had answered – 
let the Supreme Court decide. And after a re-argument was ordered in Dred Scott 
between Buchanan’s election and his inaugural, the Court decided, and supporters 
proclaimed that all opposition should be denounced. But, then, dissension broke 
out among the Courts’ supporters. Douglas continued to defend popular 
sovereignty against the decision of his own leader, the President; he claimed a “fair 
vote” was what he wanted for the people of Kansas and what popular sovereignty 
demanded; he did not care “whether slavery be voted down or voted up.” Lincoln’s 
mocking response was

I do not understand his declaration, that he cares not whether slavery 
be voted down or voted up, to be intended as anything other than as an 
apt definition of the policy that he wants – wants to impress upon the 
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public mind – the principle for which he declares he has suffered 
much and intends suffer until the end. Well – Well may he cling to that 
principle! If he has any parental feeling at all, well may he cling to it 
for under the Dred Scott decision “squatter sovereignty” has squatted 
right out of existence, tumbled down like temporary scaffolding – like 
the mould at a foundry served cast off into the sand – never to be used 
again. It helped to carry the election and then was kicked into the 
winds. His late joint struggle with the Republicans, against the 
Lecompton Constitution – it involved nothing of the original 
Nebraska doctrine. The struggle was made on a point – the right of the 
people to form their own constitution – of which we and he have 
never even differed.

The Democrats, gathering around Kansas-Nebraska, won an election, but in the 
aftermath of Dred Scott the Administration abandoned popular sovereignty or what 
there was left of it. Douglas may want to forge an alliance with Republicans, who 
had never doubted the right of the people of Kansas to make their own constitution, 
in order to stop Lecompton, but a vote to stop Lecompton cannot be the basis of an 
alliance. Douglas’s “‘care not’” policy, which underlay Kansas-Nebraska and 
popular sovereignty, could not ever be a Republican policy.

That, said Lincoln, shows “exactly where we are, partially, also whither we are 
tending.” After an extended review of Dred Scott and the “niches” that Democrats 
had labored mightily to fill in to secure slavery, Lincoln speculated that what was 
ahead was a Supreme Court decision, based on his reading of the concurring 
opinion by Samuel Nelson, who repeated several times that states had supremacy 
over the “subject of slavery” except when restrained by the Constitution. How 
were states restrained? Nelson did not say. Similarly, argued Lincoln, the question 
of restraint based on the Constitution was left open with respect to the power of the 
territories under Kansas-Nebraska Act.

Well when you put that and that together, and we have another nice 
little niche, which we may, ere long, see filled by another Supreme 
Court decision, declaring that the Constitution of the United States 
does not permit a State to exclude slavery from its limits. And this 
may especially be expected if the doctrine of “care not whether 
slavery be voted down or voted up,” shall gain upon he public mind 
sufficiently to give promise that that decision can be maintained when 
it’s made.
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If such a decision came down from the Supreme Court, averred Lincoln, that was 
all that was needed to make slavery legal everywhere. Illinois could become a 
slave state. Douglas’s vote with Republicans on a single matter was not the vessel 
by which Illinois could expect to remain free of slavery. His friends described him 
as “a very great man, and the largest of us are little ones. Well, let this be granted. 
But “‘A living dog is better than a dead lion.’ And Judge Douglas, if not a dead lion 
for this work, is at least a caged and toothless one.” How can he oppose the 
advance of slavery that might insinuate itself into Illinois? “He don’t [sic] care 
whether it gets voted down or voted up. His avowed mission is to impress the 
‘public heart’ to care nothing whether its voted down or voted up.” The possibility 
existed that he might want (he had not said) to restore the African slave trade. After 
all, he had spent years laboring to prove “it a sacred right of men to take negro 
slaves into the new Territories. Can he possibly show that it is less a sacred right to 
buy them where they can be bought cheaper?” For Douglas, the question of slavery 
came down to property. How can he, insinuated Lincoln, oppose foreign slave-
trading as any less a right with respect to being “perfectly free” to do what one 
wants with one’s property unless he wanted to protect domestic producers like 
Virginia.

Misrepresenting Douglas’s position or questioning his motivation was not 
Lincoln’s aim, so he said. If they can come together to achieve a result in behalf of 
the cause, then they should do so. “But clearly,” stressed Lincoln, “he is not now 
with us – he does not pretend to be – he does not promise ever to be.” No, 
Republicans must hold to their cause through “their friends – whose whose hands 
are free and whose hearts are in the work – who do care for the result.” Under 
difficult circumstances in the past presidential election (1856) the Republicans had 
won 1.3 million votes. Now with the opposition in disarray and under attack 
Republicans should not falter. “We shall not fail – if we stand firm, we shall not 
fail...the victory is sure to come.”326

A campaign speech by every gauge. It was no more likely that proslavery 
advocates were prepared to do battle in Illinois over the re-introduction of slavery, 
even if the Supreme Court should find cause to declare slavery could not be 
forbidden by any state, than Douglas was to join forces with Republicans except on 
the narrow issue of how popular sovereignty should be practiced. The nation had 
reached a precarious stage in a continuing battle over slavery’s future, but as bad as 
that was, what was ahead was even worse. Without spelling out what should be 
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done or how it should be done, Lincoln left his audience was dim prospects, if 
Douglas were not defeated and the “machinery” were allowed to continue 
uninterrupted. If the speech was viewed as too radical, its radicalness was not in 
how to end slavery and enfranchise it victims but in what to expect if Democrats 
continued to dominate the government. To stop the advance required Republican 
victories, although how those victories would be implemented remained unclear.

The House Divided Speech had engaged historians’ attention for decades. Should 
he have made it? His law partner and longtime friend, William Herndon, was 
apparently among those who believed he should not have spoken in the language 
that he did. The language used by Lincoln was certainly no more inflammatory 
than the language used by Douglas on the Senate floor against his own colleagues. 
Nor the language of Sumner, Seward or Illinois’s other senator, Lynn Trumbull. 
The accusation that the Democrats had been orchestrating and manipulating 
government policy including the Supreme Court to further their own agenda was 
hardly new, the Whigs and other opponents had repeatedly denounced Democrats 
as corrupt and anti-democratic. What Lincoln said in effect was what many 
dissenters believed: Democrats were committed to saving and extending slavery 
under dubious constitutional provisions and dubious governmental policies. 
Lincoln’s speech mocked Douglas for good reason: while Douglas may have 
remained sincerely and wholeheartedly devoted to popular sovereignty, which the 
Administration and the Taney Court had more or less eviscerated, any effort by 
him to re-articulate popular sovereignty to match up with basic Republican 
principles on slavery in the territories should be treated for what it was – a sham. 
He had been scolded on the Senate floor in similar terms. Douglas claimed not to 
care what how settlers voted on slavery, but Republican did care. As the candidate 
for the Illinois Senate seat, Lincoln correctly made Douglas the focus of his 
remarks, scornful and distrustful for a very simple reason: Douglas was not to be 
trusted. Douglas had many friends in Illinois and across the country, but that was 
not cause for Lincoln or Republicans to befriend him unless, as Lincoln skeptically 
stated, Douglas was ready to disavow Kansas-Nebraska and popular sovereignty. 
Recall when the the opposition (more than the visitors’ gallery) applauded 
Douglas’s rejection of Lecompton, it was not, as more than one senator said, out of 
respect for Douglas but out of delight that the Democratic juggernaut had run 
aground.

In a recent reissue Crisis of  the House Divided Harry Jaffa writes in the Preface: 
“The crisis of the house divided was the spiritual crisis which preceded secession 
and war.” “Spiritual crisis” baffles me, but his general thesis (which the book spells 
out in considerable detail) does not. It is “that had not Lincoln challenged Douglas 
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in 1858, there would probably have been no subsequent crisis, or at least none of 
the same nature.” (I am dubious on that point because even the Congressional 
“political” speeches were beginning to draw the line.) By destroying Douglas “as 
the leader of a national political coalition, by dividing him both from the 
Republicans and from the South, Lincoln made morally certain that the nation 
would be constitutionally committed to his view of national political 
responsibility,” a view, according Jaffa, that Lincoln knew was unacceptable in the 
South. Having established a probability that “no subsequent crisis” would have 
occurred, Jaffa proceeds to examine the ideas and aims of Douglas and Lincoln. 
Douglas may be his favorite: “a gallant as well as a powerful opponent, and he was 
a great American. If he was a lesser man than Lincoln it was because, at a moment 
when national purposes were confused and national identity obscured, patriotism 
was not enough.” To defend Douglas, who was indeed as prominent a figure in the 
national government as anyone else, Jaffa states his intention to detail “his tactical 
maneuvers in dealing with slavery in the territories” and to show that “the repeal of 
the Missouri Compromise was forced upon Douglas against his own intention.” As 
a consequence, Jaffa will pass over, “in charitable silence, those utterly 
meretricious arguments with which Douglas specifically vindicated the repeal.” He 
asks how does a historian distinguish between padding and knowledge and he 
answers “by omitting anything that would, in my judgment, lengthen the already 
difficult span between evidence and inference, between premises and conclusions.” 
I must confess in reading Jaffa I found myself as fascinated by what was included 
and what was left out than by the argument itself, powerful as it is at time. Because 
I do not share Professor Jaffa’s political leanings or his research strategies (much 
of the work is based on his reading of other historians rather than a deep immersion 
in the documents) I was surprised to be in general agreement with his Case for 
Lincoln and to a lesser degree his Case for Douglas. Where we agree, certainly, is 
that the differences between Lincoln and Douglas were serious disagreements 
about how the nation should resolve the question of slavery. I have no reason to 
doubt that Lincoln was sincere and determined about stopping the extension of 
slavery, which he had deep reservations about as a viable institution within the 
American democratic experience and that Douglas was equally sincere and 
determined about letting the question be settled by a vote, a well-established 
American tradition. Both men were capable of bare-knuckles politic, but Douglas’s 
political paper trail was much longer and fuller than Lincoln’s. His colleagues in 
the Senate considered him a trickster and a troublemaker. Even worse, some 
considered him a deceiver and a liar. He was dogged about saving the Union but he 
was equally dogged about skirting the issue that endangered the Union. What 
surprises me about Jaffa, who by his own admission considers moral 
consequences, is less perturbed by Douglas’s relativism. Let them vote without any 
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concern for the outcome. That can be done, perhaps, in a contest between two 
candidates; on a moral question it may not work. The point to be made here, as we 
approach the Lincoln-Douglas Debates, is that Lincoln and Republicans were 
accused at the time (by Douglas among others) and among historians as 
troublemakers, and Douglas has emerged (with Jaffa’s aid) as a potential 
consensus-builder. 327

In a Chapter entitled “The ‘Natural Limits’ of Slavery Expansion”, Jaffa takes up 
the “soil and climate” argument. This was an issue of some prominence fifty years 
ago because much of the historiography of the antebellum period and the coming 
of the Civil War was being revised. At the forefront was J D Randall (along with 
Avery Craven and David Donald) were focusing on northerners, abolitionists and 
even Republicans and accusing them of stirring up trouble. There was no doubt 
they were stirring up trouble, political trouble, i.e., and they had been doing it 
openly since the War with Mexico. But in doing so, argued Randall, they were 
pushing a solution further and further out of reach. Why had all the shouting and 
fisticuffs been for naught? Because, according to Randall, expansion of slavery 
was restricted by natural causes. In a purely political context Douglas who could 
not have taken Buchanan on directly over Lecompton shrewdly joined Republicans 
to defeat Lecompton. At least, this was Jaffa reading of Randall and other 
revisionists.328 Jaffa was not particularly friendly toward Randall because Randall 
had failed to cite a southern historian, Charles Ramsdell, who had proposed the 
“natural limits” argument in an essay on the coming of the Civil War. Jaffa asks, 
but does not declare: did Randall, a northerner (along with other northern 
historians), want to avoid giving credit to a southerner “even when he [Ramsdell] 
helps them [revisionists] damn Lincoln, who was neither secessionist, 
constitutional unionist, not abolitionist?” The upshot of all this writing and 
rewriting of American history, proposes Jaffa, is that the revisionists had come to 
believe, mainly on the words of Ramsdell, that slavery “as an economic institution 
had reached it peak in 1860 and was about to decline. Gradual emancipation was 
‘just around the corner,’ if only Republicans had not placed the South on the 
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defensive.” Jaffa did profess support for the revisionists.329 When Jaffa was writing 
House Divided, the research on the profitability of slavery was just beginning. 
Since then (1950s) the view on a key economic argument, put forward by the 
revisionists, has been pretty much scrapped. Slavery does not appear to have 
reached some economic brink that Americans somehow missed in 1860. It turns 
out that Jaffa whose Preface to House Divided appeared to elevate Douglas (whom 
he admires) to loftier heights than Lincoln was really interested in squelching 
revisionist historians. He credited Lincoln with a moral stance (much in Jaffa’s 
own political interest) that refused to accept the “soil and climate” explanation or 
the “due process” explanation in lieu of what slavery really represented: bondage 
and that was immoral. Hence, the House Divided Speech was a prelude to what 
will become a more intense ideological contest in the fall of 1858 as Lincoln and 
Douglas square off in a series of stump debates.

Lincoln and Douglas agreed to a debate in each of the nine Congressional districts. 
Because they had already spoken in two of them they actually participated in seven 
debates in various Illinois towns. Slavery was at the core of each debate, but other 
issues were addressed, some at considerable length. The historical record of what 
the candidates said is open to question. Newspaper stenographers took down the 
words spoken by the debaters, and then depending on which candidate the 
newspaper supported, the stenographic record was “cleansed”. In other words, how 
Douglas’s remarks appeared in newspapers supporting him might be different from 
how they appeared in newspapers supporting Lincoln, and vice versa. It is 
generally held that Douglas was a much more skilled debater than Lincoln and was 
better able than Lincoln to extemporize. Harold Holzer in his recent The Lincoln-
Douglas Debates: the First Unexpurgated Text writes that from a prepared text 
Lincoln could be a stirring orator but “as an impromptu speaker, he could be 
dreadful.” Many of the speeches for which Lincoln is praised were edited texts 
after the fact. The Lincoln-Douglas debates were as demanding as any public 
oratory that Lincoln had ever engaged in. On one level Douglas was better 
equipped because he was an aggressive, impromptu debater in the Senate. When 
reading the newspaper accounts, Lincoln seemed to have performed flawlessly. 
Was that possible? Holzer returned to the sources, the “so-called ‘exact’ 
transcriptions of each debate” plus the letters that both candidates wrote 
questioning the accuracy of these transcriptions and comparisons between the 
debates were reported in the “party-affiliated newspapers.” The result of these 
efforts, according to Holzer, was to resurrect the “unexpurgated speeches”, the 
oratory as it was heard rather than as it was edited and polished. The oratory was 
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meant to “excite and persuade voters” and that comes through more clearly in the 
unexpurgated versions. As so often happens in public debate, the audience and how 
it responds will influence what the speaker says next or how the speaker says it. 
Under an impromptu lens both Lincoln and Douglas must be re-evaluated as 
orators. Despite the editing and revising that took place, an essential record 
survives from which we can discern their positions on the relevant issues.330

By contemporary standards, these were long debates. One candidate would speak 
for 60 minutes; the other candidate would follow for 90 minutes; and finally the 
first speaker would speak for 30 minute in rebuttal. Douglas, as the incumbent, was 
the first speaker at four debates, and Lincoln at three. The positions of the 
candidates was known before the debates began, and while the debates allowed 
further elaboration of those positions along with heavy attacks on the positions of 
the other candidate, they simply reinforced what separated these candidates. And it 
must be remembered that these debates were a part of a “political campaign” – to 
win votes – and not salon sessions to explore individual philosophies. It is 
established that Lincoln realized he faced a better-financed and better-organized 
opposition and decided to the Douglas campaign directly. So, when Douglas spoke 
in Chicago, Lincoln showed up the night after on the same spot to attack The Little 
Giant. Similarly, in Springfield. Out of this came the decision to organize a series 
of debates, which Douglas, unhappy about altering his plan, and his allies acceded 
to because Douglas was thought to be the better debater. Lincoln, known to be a 
stumbler, will prove his match on many occasions – the circumstance, as Holzer 
suggests, made a difference. Whether intended or not, these became “events” 
wherever they were scheduled. And they became events that involved exchanges 
with the crowds – “Hit him again” or “Give it to Him” – and that may have worked 
to Lincoln advantage in that the interruptions allowed him to compose his thoughts 
and play off the crowds. While there are many impressions recorded by persons 
who attended the debates, Holzer argues that the “newly excavated texts” Lincoln, 
who could be funny and droll, exhibited a style that was “less a match for 
Douglas’s withering frontal assault....” Their debates were intense and their 
disagreements strong, and while Douglas won the Senatorship, Lincoln won the 
Presidency (after equally harsh campaign rhetoric), they apparently retained a 
modest personal friendship, at least according to Holzer who writes that Douglas 
held Lincoln’s stovepipe hat during the Inaugural Address and danced with Mary 
Lincoln at the Inaugural Ball, after Lincoln had returned to the White House.331
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The debates have been quoted and analyzed in scores of publications. I have no 
intention (because it’s unnecessary) of re-examining all the debates. The narrowly-
targeted issue was the extension of slavery but the target was ever expanding. As 
Lincoln and Douglas moved from one place to the next place, the coverage and 
attention accorded the debates in Illinois and outside, even in the South, grew 
because what could not be missed was that this may be a rehearsal for the next 
presidential campaign. On the question of extension, their differences were crystal 
clear: slavery could be extended if the settlers of the new territories chose to permit 
slavery, and slavery should not be extended beyond the areas designated by federal 
statutes. What Illinois voters, who probably had a working knowledge of the 
candidates’ basic positions came to hear, was not what they knew but what next? 
No one knew what was next, but speculation about what might come next became 
the grist of the ever-turning verbal mill.

In the very first debate at Ottawa, where Douglas gave the opening speech, he 
described Lincoln as a dangerous radical. He extolled the earlier patriotism of the 
two parties, Democrats and Whigs, in disagreement over banks and tariffs and even 
slavery but united under the leadership of Clay, Webster and Cass to enact a Great 
Compromise. He then accused Lincoln and Lyman Trumbull, his old adversary, of 
entering into a cabal to dissolve both the Whig and Democratic Parties and “to 
convert their members...into an Abolitionist party” under the name of the 
Republican Party. Guilt by association was Douglas’s intent. In Douglas’s lexicon 
abolitionist was code for troublemaking (and he used it often in his Senate 
speeches.) After praising the person Lincoln (whom he had known for 25 years) 
and reviewing his career (not so favorably) Douglas asked, why can’t the nation 
endure half slave, half free? It had since the founding. More importantly, it had  
acquiesced in allowing states sovereignty over domestic concerns to account for 
the variety across the land in local laws and institutions including slavery. Lincoln 
must mean by his House Divided analogy that all localities had to have the same 
laws and institutions when, in fact, they were manifestly and broadly different. 
Moreover, Lincoln said the nation was divided between slave and free since the 
founding. Did Lincoln not know that 12 of the 13 states had slavery, and if 
uniformity had reigned instead of choice, the entire nation would have endorsed 
slavery. Douglas then took up Dred Scott. Lincoln’s warfare on the Supreme Court, 
according to Douglas, arose from his belief that Negroes should not be deprived of 
rights and privileges of citizenship to which the Senator, pointedly addressing the 
crowd, said, “Now, I ask you, are you in favor of conferring upon the negro the 
rights and privileges of citizenship?” Further, did the crowd desire that the clause 
in the Illinois Constitution that kept slave and free negroes out of the state be 
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rescinded? Douglas followed with a declaration: “I believe that this government 
was made on the white basis.” At the same time, states can choose or not choose to 
permit negroes to vote. Maine has chosen to extend the franchise to free blacks but 
Illinois has not. In Douglas’s ideal political world, local government was to be 
empowered in a way that the national government should never be.332

Then came Lincoln reply. After quieting the crowd, Lincoln opened with an almost 
folky observation: being misrepresented slightly may provoke a person but being 
misrepresented grossly can only amuse him. With respect to some of Douglas’s 
accusation, since no evidence was presented by Douglas, Lincoln had no intention 
of wasting time on them, although he continually chided Douglas to produce the 
proof. The matter of abolitionism was not to be dismissed so lightly. Lincoln read 
(for severn minutes) a section of the speech he had given in Peoria (October 1854). 
He said in that speech that all the evidence that was needed to judge the right or 
wrong of the Missouri Compromise was before us. It was wrong to let slavery into 
Kansas and Nebraska and wherever else men wanted to take it, and further the 
“declared indifference, but as I must think, covert real zeal for the spread of 
slavery, I can not but hate.” Lincoln hated slavery because it was a “monstrous 
injustice”. At the same time Lincoln declared no prejudice against southern people, 
believing that if slavery did not now exist they would not introduce it. He would, if 
he could, free all slave and send them to Liberia, but the “sudden execution” of 
such a plan was impossible. Lincoln addressed the conundrum. He agreed with 
southerners that they were not solely responsible for the origin of slavery. And he 
agreed with southerners on the complexity of dissolving it. Neither freeing them 
but keeping them as underlings nor freeing them and making them equals accorded 
with his feelings. Wrestling with the conundrum, however, was not grounds for 
advancing slavery beyond its current boundaries. He added he would not interfere 
with slavery in the states where it then existed. He more or less agreed with 
Douglas that he wished to maintain the supremacy of the white race. He did not 
stop there. Blacks and whites were entitled to “life, liberty and the pursuit of 
happiness”. Blacks and whites may not be equal in many respect – intelligence for 
example – but the negro [as did the white] had “the right to the bread which his 
own hand earns; he is my own equal and Judge Douglas’s equal, and the equal of 
every living man.” With respect to the War with Mexico, over which Douglas had 
accused him of being disloyal and unpatriotic, Lincoln said he would not vote with 
the Democrats that the war had been properly launched but he never cast a vote to 

GOVERNING IMPASSE

266

332Douglas Speech, Ottawa, Il, 21 August 1858, published in Holzer, Lincoln-Douglas Debates, 45, 46-47, 50-51, 
52-54, 56, 61-62, 63, 65, 66-67, 69-70. It should be noted that Lincoln, like many northerners supported the Fugitive 
Slave Law because it was the law. The version of the Douglas’s speech, published by Holzer, it must be understood, 
was the version that appeared in the Republican press because the opposition press was less likely to edit or polish 
the opponent’s remarks.



deny materials and supplies for the troops. With reference to the House Divided 
allusion, it was patently obvious that local laws and institutions grew up around 
local conditions, and that has served as a bond of union. Slavery, however, has had 
the opposite effect. It was a “apple of discord...an element of discord”, and so long 
as it continued to be so Lincoln claimed the right to say the House was in danger. 
Thus, the founding fathers’ effort to put “the seal of legislation against it spread, 
and leaving the public mind at rest” because they believed in its ultimate extinction 
should not be dismissed. The audience insisted he talk about popular sovereignty 
and he did. He did so much in the vein of his acceptance speech before the 
Republican Convention, not realizing, he added to some laughter, he had said or 
implied all the other things that Douglas had ascribed to his radicalism. Lincoln 
asked, as he and other had before, against the backdrop of Dred Scott can the 
people of a territory or state ever prohibit slavery? While Douglas had opposed 
Lecompton he had also opposed an amendment relating to the Nebraska bill that 
said expressly that the people may, if they desire, prohibit the existence of slavery. 
The amendment had been introduced to say precisely what Douglas refused to say. 
He now had an opportunity to say what he had not said before. [Douglas had 
refused earlier to answer the charge on the grounds it was a lie.]333

Douglas’s rejoinder did not break much new ground. He added a few details to the 
accusations he had made without cinching his case. He took umbrage at some of 
Lincoln remarks and actions – not unlike his reactions in Senate debates – and 
toward the end he called him an “ignorant man” because he did not understand 
why the Kansas-Nebraska Bill used both words “territory” and “state”. The 
territory/state question had troubled others, not just Lincoln. The actions of the 
territory could be undone by the actions of the state. Popular sovereignty at the 
territorial stage, despite its noble ambitions, seemed a bit of a sham. The reason 
that both words appeared, replied Douglas, was “to knock in the head this 
Abolition doctrine of Mr. Lincoln's, that there shall be no more slave States, even if 
the people want them. And it does not do for him to say or for any other Black 
Republican to say, that there is nobody in favor of the doctrine of no more slave 
States, and that nobody wants to interfere with the right of the people to do as they 
please.” The aim was to avoid another Missouri where the settlers said yes to 
slavery and wrote a constitution to that effect, but the Free-Soil Party [Free-Soil 
Party had yet to be formed in 1820, the reference being to those who favored free 
soil] of the North said no more slave states. Why ignorant? Because Lincoln said 
he did not know any man who was in favor of preventing a state from coming in as 
it pleased when in fact his own Party stated that no state approving slavery shall be 
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admitted. [Not exactly what Lincoln said. He asked why state should be mentioned 
in a bill to organize a territory that could not legislate slavery in. Lincoln got his 
answer. Under Dred Scott they do not have to legislate it in because they cannot 
legislate it out.] Douglas reiterated the basic principle behind Popular Sovereignty 
that states on slavery or any other domestic issues could decide without 
interference.334

For the next two months into the middle of October (1858) Lincoln and Douglas 
mounted platforms before thousands of people in six other towns and orated, 
debated, responded to questions from the crowds, cast insults and staunchly 
defended their positions. It became a political spectacle in the sense that their 
“handlers” – advisers, friends and above reporters and editors – tried to portray the 
contestants and their remarks in the best possible light. The encounters had a wide-
ranging, open, free-for-all character in which both candidates made misstatements 
and missteps but were never fatally wounded by them. Douglas continued to pound 
Lincoln on his abolitionist sentiments that could only lead to equality between 
whites and blacks. In Charleston (18 September) a banner showing a white man, a 
black woman and a mulatto child with the words “Negro Equality” was raised 
before the debate began. Lincoln, who was the opening speaker, responded in what 
may not have been his “finest hour”, but the response illustrated the difficult line 
that Lincoln had to walk in the ever-continuing attack by Douglas over Lincoln’s 
Negro problem.

I am not, nor ever have been, in favor of bringing about in any way 
the social and political equality of the white and black races, that I am 
not nor ever have been in favor of making voters or jurors of negroes, 
nor of qualifying them to hold office, nor to intermarry with white 
people; and I will say in addition to this that there is a physical 
difference between the white and black races which I believe will 
forever forbid the two races living together on terms of social and 
political equality. And inasmuch as they cannot so live, while they do 
remain together there must be the position of superior and inferior, 
and I as much as any other man am in favor of having the superior 
position assigned to the white race. I say upon this occasion I do not 
perceive that because the white man is to have the superior position 
the negro should be denied everything. I do not understand that 
because I do not want a negro woman for a slave I must necessarily 
want her for a wife. My understanding is that I can just let her alone.
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In his speech Douglas accused Lincoln of being allied with Frederick Douglass, 
who was a former slave, had became a writer, reformer and lecturer and was the 
most prominent black abolitionist and who was urging his friends, according to 
Douglas’s charge, to vote for Lincoln if they wanted to achieve equality and 
citizenship for blacks. Douglass did not actually meet Lincoln until he was invited 
to the White House in 1863, and in the pre-Civil-War years he was critical of 
Lincoln’s qualified stance on race and equality. It was true, however, that 
Douglass, the abolitionist, despised Douglas the Senator, and even before he met 
Lincoln and even while he had reservations about Lincoln’s views, he could not 
under any circumstance support Douglas. He regarded the Little Giant as having 
done more than anyone else to intensify hatred toward blacks.335 On ideological 
grounds Frederick and Stephen were miles apart. In his famous Fifth of July 
Speech, Douglass denounced the standard interpretation of those like Douglas who 
had argued for the constitutional sanction of slavery. Douglass was especially hard 
on Northerners. Douglass had been invited by Rochester [NY] Ladies’ Anti-
Slavery Society in 1852 to give a speech on the Fourth. He agreed with the 
understanding he would give it on the Fifth. As he informed his audience, he chose 
the Fifth instead of the Fourth of July because the Fourth was not a day blacks 
could celebrate. His language was strong: “You may rejoice, I must mourn. To drag 
a man in fetters into the grand illuminated temple of liberty, and call upon him to 
join you in joyous anthems, were in human mockery and sacrilegious irony. Do 
you mean, citizens, to mock me, by asking me to speak today?” That was simply 
the opening salvo, and there was more to come.

Fellow-citizens! there is no matter in respect to which, the people of 
the North have allowed themselves to be so ruinously imposed upon, 
as that of the pro-slavery character of the Constitution. In that 
instrument I hold there is no warrant, license, nor sanction of the 
hateful thing; but, interpreted as it ought to be interpreted, the 
constitution is a GLORIOUS LIBERTY DOCUMENT [sic].336

Whatever misgivings he had about Lincoln, Frederick Douglass would hardly not 
support him over Stephan Douglas. Whether Douglass and Lincoln had ever met or 
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whether Lincoln had ever sought Douglass’s endorsement was irrelevant. It was 
language and sentiment that Douglas wanted to link to Lincoln, who had 
repeatedly cited the Declaration of Independence in order to assert the concept of 
equality in America.

Three weeks later (7 October) in Galesburg Douglas continued the assault by 
actually quoting Lincoln’s earlier remarks on the Declaration of Independence and 
equality. Lincoln had said that if blacks were not included under the principle of 
equality, as stated in the Declaration, then was it not possible “for another man to 
say it does not mean another man?” If individuals were allowed to decide who was 
equal and who was not, then wasn’t every individual at risk? At another time 
Lincoln had argued that “quibbling” over who was equal and who was not should 
be discarded with the aim of “declaring all men are created equal.” Two weeks 
later (15 October) in the last debate at Alton Lincoln countered with “to declare all 
men equal in all respects” was not the intent of the Declaration, nor was it his 
conviction. No one can argue that differences did not exist: differences in “color, 
size, intellect, moral development or social capacity.” The essential equality, 
according to Lincoln, was in the phrase “life, liberty and the pursuit of happiness.” 
Perhaps not yet fully attained, it must remain the American ideal to augment “the 
happiness and value of life to all people, of all colors, everywhere.” He then did his 
own linking. Even after his and Douglas’s tongues were silences, the “eternal 
struggle” would continue between the right and the wrong: “The once is the 
common right of humanity and the other the divine right of kings.”337

Douglas too had some side-stepping to do. At Freeport (27 August) in the second 
debate Lincoln forced Douglas to choose between Popular Sovereignty and Dred 
Scott. How could the first be affirmed in light of the second? Had no the Supreme 
Court declared slaves to be property protected by the due-process amendment? 
How could a vote for or against, up or down, make any difference? Douglas’s 
response came back to haunt more than once. In reality, if one accepted the Taney 
decision, as written, Popular Sovereignty was dead at the very worse and irrelevant 
at the very least. Douglas’s response was that if the people refused to enact any 
local legislation governing slavery, then slavery, even after slaves had been 
introduced, could not survive. Slave codes were needed, and if they did not exist or 
could not be enacted, then slave owners would not be inclined to risk their 
investment or property without them. Thus, people acting in their best interests – 
those who would not enact slave codes and those who would entrust their property 
without them – would settle the question. The so-called Freeport Doctrine failed to 
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satisfy Southerners who had never been enthusiastic about Douglas and would find 
reason later to demand slave codes be mandated and Northerners who could 
imagine the same troubled outcomes in voting on local codes or the lack of codes 
that Popular Sovereignty had produced on the question of the acceptance or 
rejection of slavery. As Douglas had said over and over in the Senate and on the 
campaign trail, he would stick by his principles that the Constitution demanded 
non-interference with the people’s right to choose even as others – an expanding 
body – had doubts about either the efficacy or the constitutionality of such 
voting.338

The outcome after two months and thousands of words, some not always 
enlightening? Allen Guelzo, author of Lincoln and Douglas: The Debates that 
Defined America, wrote a piece for the Washington Post in 2008 after his book was 
published. In that piece he described Lincoln as “a second-tier Republican lawyer 
with big ambitions but little to show for them after 20 years of trying.” And 
Stephen Douglas, “as the most powerful man in the Senate and the best-known 
Democrat in the country....” Despite the fun and games, Guelzo posits what set 
these debates apart from modern political debates “was the serious with which the 
participants went at their task and the extent to which their audiences paid 
attention.” People came and listened with an intensity that “would rival that of an 
‘American Idol’ audience.” In Guelzo’s mind the debates were singularly important 
because (in contrast to modern debates) the contenders “proceeded as though they 
were writers composing a treatise on the subject. Douglas was more tempted to 
win points with rhetoric, while Lincoln poured his energies into reasoning his way 
through the slavery issue.”339  And Lincoln, a second-tier Republican, performed 
well enough against an acknowledged skilled debater that he almost upset Douglas. 
How close had Lincoln come?

In his book Guelzo broadens the election in Illinois beyond the debates themselves. 
Illinois voters also saw them and heard them in many other settings during the 
campaign. The debates should be viewed in a larger context of the dynamics of 
Illinois state politics. Illinois could be divided into three political zones: southern, 
strongly Democratic; northern, solidly Republican; and middle, stubbornly 
Whiggish. It was the middle that both candidates were shooting for because those 
old-line Whigs were opposed to slavery (at least its extension) and to black 
equality. And when one thinks about how Douglas and Lincoln composed and 
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shaped their thoughts as well as their attacks (as if they were carefully crafting a 
treatise, certainly a polemic, for a particular audience) under enormous pressure of 
the debates themselves, the audience, it would appear, was Whiggish. Guelzo 
engages in some theater by trying to score each debate and then throws up his 
hands in despair. [That alone makes the book worth reading!] It is possible that the 
debates were riveting but not “deciding.” They addressed national issues, which 
may have served Lincoln well and Douglas not so well, but they were also driven 
by appeals to local prejudices and fears. Long-time Kentucky Whig Senator, John 
Crittenden, endorsed Douglas because he was less radical, even though Lincoln 
had been elected to the House of Representatives as a Whig and in his heart was 
still a Whig. To what extent this endorsement or any other influenced any voter is 
not clear.

Douglas was re-elected but not a single vote was cast for either Douglas or 
Lincoln. The debates were held in towns in Congressional districts, but the voting 
for House members had no direct bearing on voting for Senate members. In 
December, when the 2nd Session of 35th Congress commenced, the Illinois 
delegation in the House (elected in 1856 and not in the most recent election) 
consisted of four Republicans and five Democrats; after the November 1858 
election, the Illinois House delegation to be seated in December 1859, the 
delegation still consisted of four Republicans, all of whom were reelected, and five 
Democrats, one of whom was reelected and four of whom were newcomers. For 
the November 1858 senatorial contest, however, the districts that mattered were the 
district that elected the 100 members of the Illinois Legislature – 75 House and 25 
Senate members. All of the House seats were up for grabs and half of the Senate 
seats. The total number of seats was 87 seats, and since each member of the 
Legislature had a vote, the number of Democrats versus the number of Republicans 
(in both chambers) elected to these seats would determine whether Douglas or 
Lincoln would be selected. As a result of the legislative elections, Democrats won 
46 seats and Republicans 41; when the carry-over senators were added to the tally 
the Democrats had 54 votes and the Republicans 46. Thus, Douglas was reelected. 
That was the way US senators were chosen, by state legislatures, but what-if this 
had been a state-wide race in which voters marked their ballot for Douglas or 
Lincoln, as is the case today? There were state-wide races - Treasurer and School 
Superintendent - and the figures for the Treasurer have been cited in the past as 
evidence that on an open ballot Lincoln would o could  have won. The Republican 
candidate outpolled two Democratic candidates (split in the state race because of 
the split between Buchanan and Douglas): Republican with 125,000+, Douglas 
Democrat 121,000+ and Buchanan Democrat 5,000+. A more interesting tally was 
produced by Guelzo. Examining tallies legislative district by legislative district he 
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discovered that votes cast by Republicans totaled more than 190,000+ and votes 
cast by Democrats 166,000+. A similar pattern emerged in an analysis of the state 
senatorial districts in which Republicans outpolled Democrats. Moreover, the 
election districts were based on the 1850 census, and since then, the population had 
increased, and more importantly, the Republican Party, not even in existence in 
1850, may have been gaining adherents faster than the Democratic Party. A 
Republican newspaper, cited by Dan Reigle in a presentation before the Cincinnati 
Civil War Round Table, reported that the Republican districts averaged nearly 
20,000 voters to the 16,000 in the Democratic districts. If these figures were 
accurate and re-apportionment had already taken place, Republicans would surely 
have gained districts over Democrats. Based on different voting procedures, the 
tallies suggest to Guelzo and others that Lincoln and Republicans would have 
ousted Douglas and Democrats. Had that happened, there would have been 
reverberations across the political landscape. The loss of one US Senate seat would 
not have changed the control of the Senate, but the loss of a seat held by Stephen 
Douglas would have placed the Democratic Party more on the defensive than it 
already was.340

A caution may be in order. Had an open US senatorial election been the procedure, 
we do not know and cannot say who the candidates would have been or how the 
campaign would have been conducted. In other words, such an election would 
have been different in ways we cannot discern. It would have had its own dynamic 
and outcome that cannot be predicted. The map of the pattern of voting for state 
legislative seats shows that Republicans were strong in northern and east-central 
Illinois, and the Democrats in southern and west-central Illinois. The population 
was growing faster in northern Illinois than in southern Illinois (according to the 
1860 census, not yet taken) and that will change apportionment and other election 
factors post-1858.341 Perhaps, this was not the outcome that a majority of voters 
wanted, but it was the outcome dictated by the system. The system will also two 
years hence anoint a new president who did not carry the majority of the popular 
vote but who had gained respect in part for what had happened in Illinois in 1858.
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340Reigle’s two-page essay is available at http://www.cincinnaticwrt.org/data/articles/1858%20Senatorial
%20Election%20in%20Illinois.pdf and Guelzo’s analysis is in Lincoln and Douglas: The Debates that Defined 
America (New York: Simon & Schuster, 2008), 281-287.

341When the 1860 census was completed the counties embracing legislative districts in southern and west-central 
Illinois, where Douglas was strong, had grown over the decade at a slower rate than the comparable counties in 
northern and east-central Illinois. Rates of growth below 1 percent were more common in the former than in the 
latter. Since this growth was spread over the entire decade, it was likely that had reapportionment taken place before 
1858 even without changing to a direct senatorial ballot, Republicans would probably have fared better than 
Democrats, that assumes,  of course, that their positions on the issues did not change. See chart at http://
www2.harpercollege.edu/~jedstrom/population1860.htm.
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A week after the last debate William Seward in a rally in Rochester, NY, used a 
phrase in his speech that has come to define the period under consideration. 
America had come to a point where differences between North and South, slave 
and anti-slave had left the nation with an “irrepressible conflict”. Seward is 
credited with inventing the phrase, but both he and other politicians had spoken in 
similar if not the same language in other venues. On 11 March 1850, when he 
opposed the Compromise of 1850, he earned the rebuke of both Northerners and 
Southerners for asserting that "there is a higher law than the Constitution" that 
must dictate how the territories should be governed. Seward was often known for 
his bold statements and his subsequent backtracking as he tried to explain that he 
meant something different what what he said. Even his friends wondered how 
reliable he would at those difficult moments. By 1850 speeches in the House and 
the Senate contained inflammatory and incendiary language over the slave 
question and in particular the Compromise of 1850. In the Rochester speech he 
said that there was “an irrepressible conflict between opposing and enduring 
forces, and it means that the United States must and will, sooner or later, become 
either entirely a slave-holding nation or entirely a free-labor nation.”342  Again he 
tried to downplay the significance of the passage to quiet the outrage, but that only 
made him more suspect among his friends and his adversaries. Indeed, Lincoln, 
using different language had certainly put the nation on notice that this “divided 
house” could not continue. Douglas tried to call him on it, as Douglas had done 
with Seward and other outspoken northern senators, but Lincoln did not back 
down, and the prospect that the nation was approaching a moment of truth was the 
theme of other speeches and orations. Indeed, those who criticized Northerns for 
such language were themselves guilty of threatening to break up the Union, if any 
effort was made to impinge on their alleged liberties. Irrepressible means 
something can’t be stopped, and perhaps politicians were reluctant to make it a 
foregone conclusion that the nation was on the verge of breaking up, but all of 
them had talked about it and in some quarters urged.

Inflammatory or incendiary though many speeches by Abolitionists and 
Republicans may have become, The Republican Party won most major contents in 
northern and western states in the off-year 1858 November election. They had used 
a dual strategy of opposing Lecompton everywhere but as secondary issues 
stressing tariff policy in the East and homestead policy in the West. In the 36th 
Congress Republicans gained 18 seats in the House of Representatives, and along 
with anti-Lecompton Democrats had sufficient votes to organize the lower 
chamber. In the Senate, however, the Democrats retained control. It will be a year 
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before the new 36th Congress convenes, however, and in the the meantime (for 
three months December 1958 to March 1859) the 35th Congress will complete its 
2nd Session.

The first major item on the agenda was the President’s Second Annual Message (6 
December 1859), which, despite the recent losses for his Party, began on an upbeat 
note. He declared the country was calmer than it was a year ago. Kansas still had 
not been admitted but efforts were underway to move ahead on the matter. The 
Supreme Court had ruled that citizens could not be denied the right to move what 
was legitimately their possessions in their own states into the territories without 
restriction so long as the territories remained under the federal government. He 
noted that the principle of choice – states could enter as free or slave – had been 
upheld, and the “just equality of all states has thus been vindicated....” By his 
reasoning territories under a stage of control by the federal government could not 
prevent the introduction of slavery, but in asking for admission, a territory could 
present a constitution (voted upon by the people, perhaps) that did not permit 
slavery. This was an interesting take on the Taney opinion because it seemed less 
iron-clad. In any event, the lesson to be learned (from this rather dubious state of 
affairs) was that “resistance to lawful authority...can not fail in the end to prove 
disastrous....Had the people of the territory yielded obedience to the laws enacted 
by their legislature” the territory would now have a large and industrious 
population that refused to enter while strife was present. The refusal of the 
supporters of the Topeka Convention to vote “has been the prolific source of all the 
evils which have followed.” The issue of Kansas remained unresolved, and even 
though he claimed that no action in his public life was so satisfying to him as when 
he submitted the Lecompton Constitution for approval, he foresaw no immediate 
resolution at hand. It seemed reasonable to him at this juncture to let the issue of 
the admission of Kansas (a third attempt) rest. “During this brief period the 
harmony of the States as well as the great business interests of the country demand 
that the people of the Union shall not for a third time be convulsed by another 
agitation on the Kansas question. By waiting for a short time and acting in 
obedience to law Kansas will glide into the Union without the slightest 
impediment.”

He noted that Utah was no longer under siege and that relations with government 
were stable, although he cited continuing problems with Cuba, Nicaragua (and the 
Isthmus project) and Mexico. He contended that confidence in the economy was 
“reviving”, but the fall in revenue from a lower tariff and from the recent panic and 
further borrowings may be necessary. But increasing the debt was not to be 
preferred, and since the tariff was the main source of revenue, Buchanan 
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recommended changing the schedules to specific duties, which would raise 
revenues without severely penalizing the consumer and would protect 
manufacturers without severely restricting competition and the lower prices that it 
brings. In presenting the estimates by the Treasury Buchanan could not escape the 
fact that the national debt would grow to as much as $55 million. In light of the 
rising indebtedness he advised the Congress to look closely at all the attached 
reports to see if further reductions could not be found. He then proceeded to outline 
some of the problem areas. Some specific issues were discussed before the 
President closed his message by thanking the Congress for acting responsibly in its 
previous session not to pass bills of dubious constitutionality or need and not put 
off legislation until the last minute and the threat of vetoes.343

The extent to which Americans may have felt calm and repose in December 1858 
as they were about to enter 1859, as the result of Buchanan’s Message, cannot be 
easily discern. The issues that had dogged the nation for several tumultuous years 
remained unsettled. The recent Congressional elections in which the 
Administration Party lost control of the House emboldened Republicans, and in 
spite of losing to Douglas, Lincoln published an edited version of his debates with 
Douglas. It was true, however, that the Congressional session just underway 
exhibited a little less agitation and discord than previous session, largely by 
following Buchanan’s advice and letting certain matters rest. During the three-
month session hundreds of bills were introduced, the majority of which were 
petitions and claims for relief by citizens, and while some were approved in both 
Houses the majority were not. Money was appropriated for government operations 
but in light of the deficit niggardly so. Many proposals for building custom houses 
or territorial or postal roads or harbor repairs went unfunded. Neither House 
showed much interest in taking up any territorial matter that would spark discord. 
Minnesota had been admitted to the Union in the 1st Session and Oregon was 
admitted in the 2nd (current) Session with a constitution had contained a “whites 
only” clause, the first state admitted with such a clause. Early leaders were known 
to have pro-slavery views, but many settlers/citizens like those in California 
(which toyed with the idea of an exclusionary law) were white supremacists, and 
Oregonians preference was not to allow for as little racial diversity as possible.344 
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344Under the Territorial government slavery was declared illegal. A bill to protect slavery was turned down, but an 
exclusion law was added to the state constitution. (Other northern and western state had adopted various forms of 
exclusionary laws.) After the Civil War started the Knights of the Golden Circle, anti-Union & prop-slavery, 
organized in Oregon with secession their goal. Later, the Oregon Legislature did adopt a law that required blacks, 
Chinese, Hawaiians and mulattoes to pay an annual tax of $5, and if they could not pay it, they were subject to daft 
labor for road work at 50 cent a day. Oregonians did adopt the 13th Amendment in 1865 but not the 14th Amendment 
until 1868. Several Oregon-based web sites can be consulted with reference to these issues.
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The pro-slavery sentiments in southern Oregon even in the face of an exclusionary 
clause may have made a fight over extending slavery there less tempting. Slavery 
did not have to exist everywhere for the principle in Dred Scott to remain intact.345

The Senate did move into new quarters, and the President of the Senate, Vice-
President John Breckenridge, former Tennessee Representative and Senator, a 
slaveowner, was asked to lead the Senate into the new chamber and to comment on 
the importance of the occasion. He provided some history, as the ceremonies called 
for. He remarked that James Madison disliked the seclusion of the Senate – it had 
no public galleries for decades – and saw himself as more a robust House man than 
as grave Senate man. But in the time since Madison the Senate had made its mark 
as a “co-institutional” body in the development of the nation. He believed that this 
nation of 28 million was happier than any other group of 28 million anywhere on 
the face of the globe. “So happy is the political and social condition of the United 
States, and so accustomed are we to the secure enjoyment of a freedom elsewhere 
unknown, that we apt to undervalue the treasures we possess, and to lose, to some 
degree, the sense of obligation to our fore fathers.” He acknowledged that times of 
strife may “shake the Government, and even threaten it,” but “we may pause with 
advantages long enough to remember we are reaping the rewards of other men’s 
laborers.” The liberty and the Constitution that Americans inherited, “this double 
scheme of Government, State and Federal,” that so few outside America 
understand, “protects the earnings of industry, and makes the largest personal 
freedom possible compatible with public order,” and was what Americans were 
born to and was what every America had a duty to preserve. The obligations now 
may be greater than those of our forefathers because the country has surpassed 
anything the forefathers may have envisioned. In the name of the greats of the past 
– and Bell listed a dozen or so – by their words and actions “appeal to their 
successors to give the Union a destiny not unworthy of the past.” That, said Bell, 
was what the Senate, as it moved from the old to new, should dedicate itself to. If 
the Senate ever needed a pep talk, this was it; if ever the Senate needed a new start, 
a new path, perhaps to walk from the old once hallowed but now fractured 
chamber to a new but untested chamber, perhaps this was the occasion and the 
time.346
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1859) list all the bills submitted, debated and resolved. The proceedings can also be followed in the Congressional 
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lwhj.html, http://memory.loc.gov/ammem/amlaw/lwsj.html & http://memory.loc.gov/ammem/amlaw/lwcg.html.

346Breckenridge Speech, Congressional Globe, 2nd Session, 35th Congress, 4 January 1859, 204-205. Available on-
line at http://memory.loc.gov/ammem/amlaw/lwcg.html.
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A bill, carried over from the 1st Session was reintroduced by William Gwin (D-CA) 
to build a transcontinental railroad from the Mississippi to the Pacific. This was in 
keeping with what Buchanan had urged in both Annual Messages, namely that the 
nation should return to advancing it prosperity, almost as if that was a palliative to 
the sectional crisis. He made no recommendations about where the road should be 
built or commitments about how it should be financed, but, as was his custom, to 
defer to Congress. He more or less endorsed the idea but offered no plan. But 
building a railroad was both a sectional and a constitutional issue. The fact that the 
government had set aside land for railroads and other transportation projects over 
the years weakened the constitutional opposition. The sectional question, however, 
was very much alive. There was general agreement that railroads were good for the 
nation and the economy; there was less agreement on whether they were so good 
that the federal government should get involved beyond the occasional land grant. 
By any measure the transcontinental road was a huge project of more than a 
thousand miles. Gwin’s bill had been debated and then tabled by “a very decided 
vote” in the previous session, and that caused John Slidell (D-LA) to ask, why 
again, since, so far as he could determine, senators had not changed their minds. 
(He will be proved wrong in that observation only because the bill will be 
amended.) Gwin replied the vote to postpone was decided by a majority of two, not 
decisive, and Gwin, having followed the Senate procedures was not prepared to 
ask for reconsideration.347  James Mason (D-VA)objected to reconsideration on 
other grounds, that such a project would cost hundreds of millions of dollars, 
money which the Treasury did not have. And Gwin replied that he was prepared to 
demonstrate that the project will not requires large outlays and will in the end 
generate large benefits. The Senate agreed with Gwin (30-18), a tally that should 
be remembered, as the Senate worked its way through the bill and amendments for 
a final vote in February (1859).

Let me summarize a long speech by Gwin by saying his bill (known S-65) called 
not for the government to “build a road, or take stock or give money to build a 
road”, but rather for the President to make “a contract for the transportation, by 
railroad, of its mails, troops, seamen, and munitions of war.” A question arose as to 
whether the Congress had the power to determine how the mails and other items 
should be transported (in this bill by rail) and Gwin recited a long list of bills and 
actions that demonstrated it had in the past. A key component of the Gwin bill was 
that the Congress, as it had done numerous times before make land grants to 
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347Proceedings, Congressional Globe, 2nd Session, 35th Congress, 13 December 1858, 48.  Slidell complained that 
what the Senate needed to do in this short session was take matters concerning neutrality laws and banks in the 
District of Columbia, which he called “perfectly lawless” because under the current interpretations of banking laws 
“Every individual and every association of individuals has...an unrestricted right...to coin money in the District....” 
Available on-line at http://memory.loc.gov/ammem/amlaw/lwcg.htm.

http://memory.loc.gov/ammem/amlaw/lwcg.htm
http://memory.loc.gov/ammem/amlaw/lwcg.htm


private contractors upon which to build the road. The land was virtually worthless 
and may be for decades, but since private capital was scarce, private contractors 
needed incentives. It was the potential of the land that provided the incentive. Once 
the road was completed in each 25-mile section and “put into successful 
operation”, the government would grant the contractors patents for the lands 
(three-fourths of the acreage) and would issue bonds, valued at $12,500 per mile 
($302,500 total), to the contractors at a rate of 5 percent per annum. The incentive 
for the contractor was that he owned three-fourths of the land along the railroad, 
which over time he could develop and sell (virtually worthless without the 
railroad) and he held Treasury bonds (more like a mortgage that the Treasury had 
on the land the road) from which he earned an annual dividend. What was 
important in Gwin’s calculation was the estimate that the contractor would have to 
lay out $40,000 per mile to build the road ($1 million total) in return for a 
government bond worth $12,000 per mile ($302,000 total). If the contractor failed, 
the road and the land returned to the government. The bonds issues by the federal 
government were to be repaid in effect by the savings accruing from the transport 
of mail overland by railroad rather than by paying steamship and stage companies 
contracted to carry the mail. On the transcontinental rail line the rate for shipping 
mail was not to exceed $500 per mile, whereas the total bill for sea and overland 
services was much high (the rate depended on where the service was located.) This 
was a complicated financial deal by which the federal government’s outlays were 
more in kind than in cash. The contractors, of course, received incentives up front, 
but, if they proved to be able managers they stood to gain not only from 
government business but from private conveyance and adjacent economic 
development.348  Finally, it is important to underscore that Gwin’s bill did not 
specify a route but rather allowed the contractors to determine the best route. There 
was also a time limit of 25 years.

In the previous session Alfred Iverson (D-GA) had offered a substitute on the 
grounds that the bill treated the South unfairly. Judging federal legislation by its 
effect on a given state had become a favorite weapon of those, mainly Southerners, 
who sought to defend the sovereignty of states against federal incursions. Thus, if a 
bill like Gwin’s used federal resources to advance a project, even if that project had 
precedent in terms of past legislation but directly benefited a few states over many 
or all states, then it was unfair and should be opposed. Where the line should be 
drawn between all and many was not clear. Obviously a transcontinental road 
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could not be built in such a way as to directly benefit every state. But Iverson was 
not shy about suggesting the parameters. Even though Gwin’s bill suggested no 
route, southern was unlikely to be chosen unless it was specified. The reason: 
prejudice against the South by the investment community because of slavery. On 6 
January 1859, when debate on Gwin’s bill was scheduled, Iverson said quite 
frankly that “I have not a solitary doubt, that if only one road is provided for and 
the route is left open to be selected by the company who shall undertake it, a 
northern route shall be adopted, making its immediate connections with the 
northern and northwestern roads, and pouring its vast travel and freights over those 
roads and into the northern States and cities of this Union.” In sardonic language 
he declared that the South “may now and then get a straggling passenger, or a box 
of stray goods, but the great bulk of all its operations will be turned towards the 
North....” No southern senator could support as large an undertaking as this, if no 
benefits accrued to their regions or constituents. Even if the South had the best 
route – and some had argued a southern route could be built more quickly and 
more cheaply – what investor will consider the South a good place to put his 
money? “How much northern capital is ever invested in southern enterprise?” Not 
a penny, he replied. “The political and sectional prejudice which pervade the 
northern people against the South would be sufficient of themselves to deter them.” 
Citing figures that may or may not be accurate, Iverson said that no northern 
railroad company pays (to investors) more than 6 percent, and some companies pay 
less or nothing at all, whereas in the South companies pay 8 percent and higher. 
Piles of money was being invested by Northerners in northern and western 
companies and roads, and “not a dollar of northern capital in a thousand, yea, 
probably not in ten thousand, in southern roads.” Northern moneylenders sun the 
South “as if the very touch was pollution.” Northern men can borrow at 6 percent 
with little collateral, whereas southern men, even among the wealthiest planters 
(here he made reference to wealthy South Carolinian planter well-known in 
political circles, James Hammond), would be turned down. Using a variety of 
colorful phrases to describe northern capitalists – “all their various extended, and 
ramified interests” or “their numberless stockholders” or “vast moneyed 
connections and commercial connections and relation” – Iverson deduced that 
northern capital will build the road where it will most benefit their economic 
interests. Equal footing was what he wanted. If the northern capitalists were to 
receive large land grants with lucrative mail contracts, provide the same to 
Southerners. A dual system, however, was, as Iverson knew, highly unlikely.) The 
inequality game had been developing over a long time, averred Iverson, to the 
extent that probably three-fourths (he estimated) “of the money and lands 
expended by the Government have appropriated to the North and the West....It is 
all wrong, sir.” Should not the weaker section have a chance? Northerners keep 
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boasting and grabbing more, and that will continue until the South exerts its rights. 
In language less severe than Seward’s “irrepressible conflict” Iverson simply stated 
separation from the North would have to occur to preserve the sovereignty of the 
southern people: “I am sure, sir, that the times not near at hand when the event will 
occur.” Iverson had no doubt that the election of a Republican will not mean 
agitation only against the extension of slavery but against all slavery. He reminded 
his audience of the Caribbean abolitionist, John Wilberforce, who had no 
supporters when he started, but because of his agitation in the British Parliament 
all slavery was eventually abolished, “the most arbitrary and outrageous violations 
of personal property” ever imposed by a despotic power (Parliament) on “peaceful 
and loyal subjects.” He then repeated that only one course of action was afforded 
the South under this “northern avalanche of fanaticism and folly” – a separate 
Confederacy. In his state and region people have come to believe that slavery with 
Union is preferable to Union without slavery. Even the transcontinental railroad 
was not to secession issue.349

On 27 January 1859 the Senate will vote on a transcontinental railroad bill. 
Numerous amendments ands substitutes had been offered, and some had been 
accepted, since the debate began in December 1858. Hannibal Hamlin (R-ME) 
summed it up when he said many senators supported a bill but differences existed 
over how to pay for it and where to locate it. In a general way, said Hamlin, 
concerns exist that the bill is too broadly drawn and will allow the executive to 
exercise too much power. Then, during the remarks by the author of the bill on the 
route, the author of the bill added to the uncertainty. He said that the bill did not 
provide for “a middle route.” Given the terminal points stated in the bill, what 
route did it prescribe other than ill-defined middle route, asked Hamlin. If that 
were the case, the President did have extraordinary authority to determine the 
route. After some back-and-forth between Hamlin and Gwin, Gwin repeated his 
position: an amendment had been offered to authorize two routes, which did not 
include the middle route, and in keeping with his original position that the most 
feasible route should be chosen between the two general termini, Gwin had made 
his comment about the middle route. Hamlin responded by saying that given the 
terminal points Gwin’s bill did provide solely for a central route, no other, despite 
what he may argue. More amendments were offered and debated because 
supporters of the bill were still concerned that, as written, the bill, leaning toward a 
central route, still left too much discretion in the hands of the President to make the 
final choice. Gwin had made a motion to send the bill to a select committee along 
with an amendment by James Bell (R-NH) that would have called for three routes 
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and changed the Gwin bill significantly. The proposal for another select committee 
was to try to iron out the differences.350 A vote on Gwin’s proposal was what was 
under consideration (27 January) when Lyman Trumbull, now a Republican from 
Illinois, and like his adversary Douglas, a strong supporter for a central route 
introduced an amendment to Gwin’s motion, technically known as “Stipulating 
Instructions”. His instructions stipulated the route should be between the 37th and 
the 42nd parallels. Gwin asked Trumbull to reconsider the parallels and suggested 
34th and the 42nd parallels, and Trumbull agreed to do so. (The 34th is slightly 
below the Oklahoma-Texas state lines, and the 42nd is slightly above the Iowa-
Minnesota state lines, a much wider swath than ever envisioned by Gwin original 
bill.) Trumbull added that his aim was to get a vote. He saw no reason to return the 
bill to committee, and the bill before the Senate was the bill printed on 18 January 
except for the stipulations. “I want to see what strength that bill [18 January] has”, 
added Trumbull. (At this juncture, Trumbull and Douglas had a “gentlemanly 
exchange” about another amendment that Douglas wanted to include and Trumbull 
agreed to include, although how that was disposed of was not stated. (After saying 
he would vote against the Gwin bill because it would never be enacted, Douglas 
actually voted for Trumbull bill.) More debate followed until a vote was called for. 
The vote was to decide to refer the bill with the Bell amendment to a select 
committee or to amend the bill with the Trumbull stipulations. James Doolittle (R-
WI) announced form the floor that any friend of the bill voting to refer would be 
voting for “the death of the bill.” Gwin’s response was “It is dead now.” The vote 
was 36 to 17 not to recommit and the 31 to 20 to pass the bill with stipulations. The 
termini in the original bill was that the road shall be built from a point between the 
mouths of the Big Sioux and Kansas Rivers, to San Francisco...between the thirty-
fourth and forty-third degrees of north latitude.” The title was then changed to 
“authorize and invite proposals...upon three separate routes” with the latitudes 
specified in the bill. Nearly all the southern senators voted against it, even though a 
more southernly route might be chosen. Several times Gwin tried to get a vote of 
reconsideration and failed. It mattered not. It may be assumed that his commitment 
to a less defined route and to more Presidential discretion than others were 
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Iowa and one southern beginning in Arkansas. Gwin then proposed that his bill as amended and Bell’s amendment 
be referred to a select committee. That was what the Senate was considering - to send the bill plus the amendment to 
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comfortable with derived from his support for Buchanan and his sympathy toward 
the South. Once received by the House, however, after weeks of Senate 
deliberations, it was ignored – received but never considered.351

The calm that Buchanan and his Party hoped would ensue by letting the Kansas 
question rest a while before the new Congress took charge was shattered in 
October 1859. John Brown, already notorious for the massacre at Pottawotamie 
Creek in Kansas in May 1856 in league with several of his sons, organized a raid 
on the federal armory at Harper’s Ferry (VA). The purpose of the raid was to 
secure weapons as part of a plan by Brown and other abolitionists to establish a 
colony for runaway slaves. Having escaped from Kansas Brown and his sons were 
never for the murder of five men who were not slaveowners themselves but 
sympathetic to slavery. Their actions had endeared them to some northerners 
among the anti-slavery forces but by and large were condemned. At the time of the 
massacre, however, both sides had engaged in violence that resulted in deaths of 
hundreds. Nonetheless, the killing of these men struck some as wanton and 
barbaric, and the more conservative element of the anti-slavery movement worried 
about negative repercussions. Under a pseudonym, Isaac Smith, Brown resided on 
a Maryland farm near Harpers Ferry where he trained a couple of dozen men (three 
of whom were his sons) in military maneuvers that would be employed in an attack 
against the arsenal. The goal was not only to capture weapons but to incite a local 
rebellion of slaves against their owners. In the course of seizing the arsenal 
Brown’s army took several prisoners and killed a black barrage handler who had 
confronted Brown and his men. Local militias were called into action, surrounded 
the armory, and with that events turned ugly and bestial. It soon became clear that 
instead of rising up town folks were intent on driving the raiders out or killing 
them. Several residents including the mayor and several raiders had been shot, and 
Brown with some of his men were holed up in a building adjacent to the armory. 
Finally, upon orders from Washington, Colonel Robert E Lee arrived with “force of 
Marines” to capture Brown and his arm and to restore order. His first order was to 
close the bars because residents not only were defending their town but also 
enjoying the “holiday”, and the next day Lee stormed the building and Brown was 
wounded and taken captive. Half of Brown’s army were killed including two of his 
sons, and remainders were captured or escaped. A week later Brown went on trial 
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and was, not surprisingly, found guilt, and a month after that was hanged. Others 
were also tried and executed. On the gallows Brown observed that the nation could 
only purge its sinful ways by a civil war. Talk of secession was in the air and had 
been for years, but what no one North or South wanted to confront head-on was 
whether secession meant civil war. Could a nation dissolve without a civil war? 
Should a nation dissolve except by a cicil war? If slavery were so evil, as Brown 
and his followers thought it was, why not let the slave states go their own way and, 
as some northerns had said publicly, let them reap the consequences of their 
immoral behavior? Harpers Ferry did not prove that a slave insurrection was 
imminent. Despite their numbers – a third of the total population in the 15 slave 
states was composed of free and enslaved blacks but the preponderance of them 
were enslaved – insurrections were not easily planned or executed even though 
some southern counties counted more blacks than whites. In a different setting with 
more slaves, the result could have been different. Slave-state governments were 
prepared to defend slaveholders, as was the Buchanan Administration. Insurrection 
had long been feared but would not readily come about without a massive uprising 
against public authority in the heart of the slave South.352

Putting aside Brown’s prophesy, how should we regard his behavior? Brown 
became a martyr among some abolitionists and a hero after the Civil War. That the 
government, as represented by policies and words of the Buchanan Administration 
and the Democratic Party, was complicit in protecting and extending slavery 
caused opponents, perhaps not as radical as Brown, to demand an end to that 
government. The attack on the federal arsenal by Brown took on symbolic value: in 
attacking one of its armories that produced weapons by which the government 
sought to defend itself and its corrupt policies, he was attacking that government. 
John Brown’s deep-seated hatred of slavery can be well-documented from the 
1830s when he attended a memorial to honor Elijah Lovejoy, the Ohio abolitionist 
editor who was assassinated. At that meeting he avowed he devote his life to the 
destruction of slavery. His declaration at his hanging was the culmination of his 
advocacy for the violent overthrown of slavery because slavery was so entrenched 
it could never be uprooted in any other way. Other radical abolitionists had 
preached a similar message. The situation was so bad (and evil) that only by 
destroying the system could the nation recover its decency and in the case of the 
Garrisonites its Christian honor. Brown may have been a blunderer (his longtime 
friend, Frederick Douglass, after learning of Brown’s plan, called it suicidal and 
refused to join), but he was a loony operating in some self-contained world. 
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Insurrection, war, violence and upheaval were part of the discussion in some 
quarters, in the North as the only course for change and in the South as good 
reason for secession. The Achilles Heel of the American system that stressed the 
capacity of the individual to govern his own behavior (singly or collectively) in a 
way that would not injure his neighbor was the breakdown of the arrangement. I 
have no clearer insight into the mind of John Brown than anyone else.353 Was he 
deranged or committed to the point that he may have appeared to some as 
deranged? The point that cannot be easily dismissed is that when collective self-
government is held to be a failure, individuals may proceed on their own. De 
Tocqueville had observed that self-interest had two sides that were not always in 
harmony. And some Europeans who had thought about an individualistic society 
had concluded that individualism overemphasized egoism to the detriment of 
social cohesion. Even Americans had wondered what the limits on individual 
behavior should be when the attacks threaten the system itself. From all indications 
Brown early on had decided that such attacks were necessary and should be 
elevated. In an ironic way, although many condemned the Harpers Ferry Raid, 
Brown behavior laid bare the dilemma at the core of the American ideology: to 
protect liberty individuals must act against the liberty of others.

The Congress after a nine-month hiatus convened on 5 December 1859.354 In the 
Senate before any other business (except for credentialing two new members) 
James Mason (D-VA) introduced a resolution that called for a special inquiry into 
the Harpers Ferry Raid. The resolution specifically asked for the determination of 
what persons or organizations contributed by money, arms, munitions and any 
other manner to Brown’s effort and for recommendations of laws that will ensure 
the peace and protect the property of the country’s citizens. Mason asked that his 
resolution be placed on the agenda for debate the following day and, as was 
customary, it be printed. Lyman Trumbull (R-IL) replied that should a debate begin 
he would offer an amendment to demand the same inquiry for Liberty Arsenal in 
Missouri that was attacked several years before. The Senate then adjourned but not 
before William Gwin (D-CA), a man of great persistence, said he would 
reintroduce a bill for a transcontinental railroad.355
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The Senate under the control of the Democrats and, unlike the House, with a 
presiding officer in the Vice-President could proceed with an agenda, but House 
where no party had a majority and a presiding officer had to be chosen could not. 
The House’s first order of business was to choose a Speaker. Six nominees were 
presented, two Southerners and four Northerners, two of whom were from 
Pennsylvania. When the vote was taken, however, votes were cast not just for the 
six nominees but for a total of 16. Thomas Bacock (D-VA) received 86 of the 116 
votes needed and his colleague but of the opposing party, William Boteler (O-VA), 
received 14 votes. Several other southerners received one or two votes, but if all 
the southern votes were totaled (and most of them were Democrats), they could not 
have reached the majority needed. A Democrat or a Southerner was not going to 
preside over the House. Galusha Grow (R-PA) who received 43 votes asked that 
his name be withdrawn because he did not want his candidacy to delay the 
selection of a Speaker. A motion to adjourn was defeated, and that left the House in 
a quandary, whether or not to proceed with another vote on the Speakership. John 
Clark (D-MO) asked for permission to speak to the point that some persons being 
balloted for were bona fide candidates, but he was met with a chorus of objections. 
The House Clerk (from the former Democratically-controlled House), as the 
temporary presiding officer, could not find any precedent upon which to rule if 
Clark should be allowed the floor or not. Clark’s outburst at the Clerk’s opinion 
and the members’ objections was both remarkable and ordinary. He said that he, as 
a member of the House, had a right to speak (questionable under the rules), he 
denied the power of the House to prevent him from speaking (also questionable) 
and he had decided for himself to speak and he would speak. The obvious question 
to be directed at him was under what authority did he claim the right to decide for 
himself, and the answer was the Constitution. The wrangling continued until Clark 
withdrew his demand to speak followed by his introduction of a resolution (the 
Clerk was having difficulty deciding if any question were before the House to be 
voted and now Clark, having withdrawn his right to be heard, was putting a 
resolution before the House). That resolution was that certain members, nominated 
for the Speakership, had endorsed the incendiary remarks made by Hilton Helper 
in his book, The Impending Crisis of the South--How to Meet It, remarks that 
threatened the peace of the country, and, therefore, no person who had endorsed 
Helper should be permitted to serve as Speaker. Of course, Clark’s “incendiary” 
remarks did nothing to quiet the dispute. A vote to adjourn was narrowly defeated 
(113 to 115), and then the debate turned to Helper’s book and a list of names of 
representatives who had endorsed it, according to an article in the New York 
Herald, a pro-Democratic paper. John Farnsworth (R-IL) rose to suggest that the 
debate could be much more enlightening if the Representative from Missouri had 
read the book, which Farnsworth assumed he had not, and therefore his suggestion 
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was for the book to be read before the House. This donnybrook over the election of 
the Speaker had the potential for a literary event – a book to be read aloud to the 
House members who were mostly know to quote the classics – if it did not also 
have the potential for serious trouble-making. Finally, after two hours of making no 
headway the House adjourned. The first day of the new 36th Congress came to an 
end.356

The following day (6 December) in the Senate, as Mason had promised, he asked 
that his resolution be considered. And Trumbull, as he had promised, offered an 
amendment. The debate that ensued lasted for hours, as each side presented its 
version of events at Liberty and at Harpers Ferry, with ample comment about the 
lack of comity and the threat of rebellion, with no action being taken. In the House 
the proceedings picked up where they had left off the day before. The newspaper 
article with the signatories was read into the “record”, although no official record 
could exist until the House completed its organization. Eventually, Clark thanked 
the Clerk and the House for hearing him out, after which House tried to get back to 
the question at hand – organization of the House. Making no progress, it, like the 
Senate, voted to adjourn.357

On 7 December the Senate had another long argument over Mason’s Resolution, 
without any resolution, but the House, after an afternoon of debating what question 
was actually before the House, took some action when it agreed to cast a ballot on 
the Speakership. On this ballot John Sherman (R-OH) ousted Bocock as the 
leading contender but failed by nine votes (107 of 116) to win a majority. Two 
weeks later the Senate will vote on the Mason resolution and the Trumbull 
amendment. The latter lost by a vote of 22 to 32 and the former passed 
unanimously 55 to 0. Even Trumbull voted for the Mason resolution. The House, 
on the other hand, remained deadlocked on the choice of a Speaker. And it would 
remain deadlocked (again) for two months.358

GOVERNING IMPASSE

287

356Proceedings, Congressional Globe, 1st Session,  36th Congress,  5 December 1859, 2-5. Available on-line at http://
memory.loc.gov/ammem/amlaw/lwcg.html.
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Two months after convening the House still had no Speaker. John Sherman came 
within a handful of votes but never secured a majority. On the 38th ballot (26 
January 1860) he had 109 votes of the 114 needed, but on the 39th ballot (the next 
day) he had a 106 (of the 115 needed) and William N. H. Smith (a newcomer, 
listed as Opposition but not as a Republican-NC) topped him with 112.359  The 
following Monday (30 January) Sherman withdrew after which William 
Pennington (R-NJ) and Smith nearly split the vote 115 to 113 (of 118). The 
remaining five candidates received a total of 6 votes. On Tuesday Smith withdrew 
and when the next votes was taken, his count expanded from 115 to 116 (of 117 
needed) and the remaining votes were spread among 12 candidates. On Wednesday 
(1 February) Pennington finally received the majority of 117 needed to be elected 
Speaker. No “official” business having been conducted since the House convened, 
the oath was administered to the members of the House.360 On Friday, 3 February 
1860, the first bill, HR-1, an appropriation for deficiencies in the postal service 
was introduced.361

The President’s Third Annual Message was received by both chambers on 27 
December 1859 and was read in the Senate but was tabled in the House until 9 
February 1860. In the opening paragraph Buchanan declared Harpers Ferry would 
not be discussed except to say that the events were “symptoms of an incurable 
disease of the public mind, which may break out in still more dangerous outrages 
and terminate at least in an open by the North to abolish slavery in the South.” He 
personally did not believe a war would happen, but the warning signs must be 
heeded. One could argue that what he just said would suggest the government 
should in fact address John Brown’s Raid. On the other hand, it was not clear what 
he or the Congress could actually do about Harpers Ferry or the fallout from 
it.Incredulously, h e applauded the Supreme Court for settling the issue slavery in 
the territories and allowing emigration to commerce once again, a change that 
would auger well for the peace and prosperity of the country. He turned to foreign 
affairs including the impact of reopening African slave trading, which had mostly 
lain dormant for decades. He was not generally in favor of it, not because of the 
inhumanity of slave-trading but the potential of introducing “wild, heathen, and 
ignorant barbarians” to live among “sober, orderly, and quiet slaves....This might 
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tend to barbarize, demoralize, and exasperate the whole mass and produce most 
deplorable consequences.” There was also the effect on Africa itself where a 
resumption of slave-trading could have a deleterious effect on tribes that govern 
Africa. In a routine manner he gave another detailed accounting of relations around 
the world but especially in the Western Hemisphere. Finally, he closed with a 
discussion of the Treasury. By further reductions through rigid economies he hoped 
to show a small balance in the Treasury by the end of the fiscal year in June 1861. 
Buchanan style was manifest – manage the affairs of state without addressing the 
crises at hand or their sources and blame troublemakers for inflaming or agitating 
in a way that prevent citizens from working out solutions as they were capable of 
doing – and it did not represent a departure from his own personal views and, for 
that matter, from the leadership views of the Democratic Party.362

Eighteen hundred and sixty was a presidential election year, and that, as much as 
anything, dictated what the Congress would or would not do. More than 800 bills 
were introduced into the House and about two-thirds that number into the Senate. 
Of that number approximately 150 bills, most of them bills concerning pensions 
and claims followed by appropriations for annual governmental expenses, were 
approved. Several important bills were considered but not approved. Perhaps, the 
so-called Homestead Act would rank high among the accomplishments of this 
session. The chambers had different bills, but the Senate version (S-416) was 
eventually the one agreed to. On 20 June the Homestead Bill, amended several 
times, was sent to the President, who promptly vetoed it.363  The original 
Homestead bill (S-1) was introduced by Andrew Johnson (D-TN) on 20 December 
1859 and provided that a person (head of a family) may apply for “a quarter 
section of vacant and unappropriated public land”, which after a five-year 
residence will become the possession of the applicant (or his heirs). The bill was 
debated and amended, and when the Senate received the House version of its 
homestead act (HR-280) both bills were referred to the Committee on Public 
Lands, chaired by Johnson. What emerged from that Committee was Senate bill, 
S-416, much more complicated than Johnson’s original five-page bill. Among the 
provisions were the following: after five years in residence on the land a patent 
would be granted upon a payment of 25 cents per acre; no land set aside by the 
federal government for sale at $2.50 an acre could be so claimed; settlers 
occupying land not offered at public sale could after two years at minimum price 
claim such land; and all land unsold “after the lapse of thirty years” was to be 
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ceded to the states (with some restrictions).364 The original House bill (HR-280) 
differed from the original Senate bill and the final negotiated bill in several 
important respects. HR-280 granted to every head of family, native or alien who 
intended to become a citizen, “free of cost” 160 acres of unappropriated land upon 
which a “pre-emption claim had been filed.” (It also provided for claims against 
other lands not yet preempted.) The five-year clause applied (and for two years 
after that period) in that with two witnesses to testify as to residence and 
cultivation the holder of the land for $10 could receive a patent.365

After months of work on versions of a Homestead bill, when presented to President 
Buchanan, he returned it with his veto (23 June 1860). This was not totally 
unexpected, and the House had acceded to the Senate in a bill not to the likely of 
the Republican majority in hopes that Buchanan would agree. The President noted 
that the bill did not give away the land but the price was so low it could “scarcely 
be called a sale.” By his calculation the 25 cents per acres dropped to 18 cents per 
acre. The land reverting to the states was an “absolute gift.” His objections: (1) 
lacking constitutional authority because there was no specific language allowing it; 
the Constitution allowed Congress to “dispose” of public land but not “giving 
away” the land, and he then cited several court to defend his position that as trustee 
of the public domain Congress’s actions were limited; (2) constituting “unequal 
and unjust” treatment the “old settlers” who had toiled on their land, which they 
had to buy at very least for $1.25 per acre, far more than 18 cent per acre, and 
potentially arousing animosities with which the government would have to deal; 
(3) disadvantaging soldiers who received land warrants for their services by 
diminishing the value of those warrants (which soldier were permitted to sell if 
they did not exercise); (4) also disadvantaging other citizens who do tend the soil 
but work as artisans and laborers and who would have to change occupations in 
order to qualify; (5) penalizing older states (east of the MIssissippi) which did not 
receive “free land” and further penalizing them because the offer of free land drew 
their productive citizens to the new territories; (6) fomenting speculation because 
no one will pay the $1.25 per acre, if they can acquire land for a few cents and then 
after five years sell it at a higher price; and four (4) additional reasons concerning 
impact on relations between natives and aliens, the latter not yet citizens should not 
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364I have summarized the provisions as they appear in Senate bill #416, as amended, in Bills and Resolutions,  1st 
Session,  36th Congress.  Available on-line at http://memory.loc.gov/ammem/amlaw/lwhbsb.html. I have not 
addressed the more technical sections on payments, transfers and reversions. Aliens were permitted to claim land,  if 
they presented affidavits of their intent to be naturalized. No claim for pre-emption of land by settlers occupying 
land could exceed 160 acres.

365House bill, #280, in Bills and Resolutions,  1st Session, 36th Congress. Available on-line at http://memory.loc.gov/
ammem/amlaw/lwhbsb.html.
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have the same privilege as citizens, and on state of the Treasury.366 The veto was 
not overridden.

The House did pass a bill (HR-23) to admit Kansas on 11 April by a vote of 135 to 
77 with a constitution that was adopted at a convention in Wyandot on 29 July 
1858. This was the fourth constitution presented by the people of Kansas. It was 
different from previous constitutions because it not only rejected slavery but also 
affirmed property rights for women. Further, it permitted them to vote in school 
board elections but denied universal suffrage to them (and to Indians and 
Negroes).367 It was never approved by the Senate. A few other territorial matters 
were dealt with including a bill (HR-64) to invalidate the provisions that allowed 
for slavery in a constitution approved by New Mexico in January 1859 in 
preparation for admission. Under Republican control this was clearly a rejection of 
non-intervention. The bill passed by a vote of 97 to 90 (10 May 1860) but the 
Senate refused to concur.368  There were bills on transcontinental railroads, 
telegraphs lines and similar “economic” concerns that won approval in one House 
but not in the other. Both Houses probably passed (I am estimating) another 100 
bills or so that never won concurrence in the other chamber. The Congress might 
have established new legislative ground on territories, slavery and government-
sponsored or -financed economic projects but not under a split Congress. In the 
end the legislative record was undistinguished and insubstantial. The Federal 
Government was pretty much on hold.

One potential for fireworks was a decision by the House to investigate the 
President and his handling of territorial matters. The House had simply appointed a 
committee, but the committee had yet to act. Buchanan read about the action in the 
Congressional Globe and took the initiative to warn the House that it was treading 
on dangerous terrain. The charge to the committee was to investigate if any money 
or coercion had been involved for or against certain legislation and if the President 
was remiss in enforcing the law. The resolution also concerned corrupt practices in 
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366Buchanan’s Veto Message was printed as a part of the Journal of the Senate, 1st Session, 36th Congress, 23 June 
1860, 747-753. Available on-line at http://memory.loc.gov/ammem/amlaw/lwsj.html.

367Proceedings, Journal of the House, 1st Session, 36th Congress, 11 April 1860, 707-708. Available on-line at http://
memory.loc.gov/ammem/amlaw/lwhj.html. The previous constitutions were Topeka (anti-slavery, 1855), Lecompton 
(pro-slavery, 1857), Leavenworth (anti-slavery, 1858).  The Leavenworth Constitution was even more liberal toward 
other classes of citizens than was the approved Wyandot Constitution. HR-23 was received and read in the Senate 
without further action.

368Proceedings, Journal of the House, 1st Session, 36th Congress, 10 May 1860, 747-753. HR-64 was received, read 
and debated in the Senate without further action. The Senate did consider enacting legislation that would make all 
such intervention in territorial or state action unenforcible. Available on-line at http://memory.loc.gov/ammem/
amlaw/lwcg.html.
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the expenditure of money on public projects, but Buchanan was less concerned 
with such an inquiry, since Congress’s power to investigate expenditures of the 
public money was long established. Since the investigation could lead to 
impeachment (unlikely but possible) Buchanan addressed the impeachment 
procedure. What disturbed him was that John Covode (R-PA), an acknowledged 
enemy of the President, had introduced the resolution for a special committee 
instead of following the established procedure (from a case involving a federal 
judge) of asking for an investigation by the Judiciary Committee. As Covode was a 
member of the special committee, Buchanan charged, he would become his 
accuser and his judge. “Every freeman was revolted at such a spectacle.” 
Moreover, his accuser did not cite specific legislation but pointed to all legislation 
involving the territories and related issues. Finally, in order the meet the 
constitutional test of “High Crimes and Misdemeanors” as grounds for 
impeachment, the House must notify the President of the specific accusations, but 
his emissary, upon inquiring, was refused any such information. Buchanan 
reminded the House he had served five terms in the House with honor, was willing 
to let his actions and decisions in behalf of the people to be judged by the people 
and resented the fact that the House without regard to its constitutional duties had 
allowed “parasites and informers, ever ready for their own advantage, to swear 
before ex parte committees to pretended private conversations between the 
President and themselves, incapable, from their nature, of being disproved....” He 
judged this to be harassment in order to weaken him in the execution of his office 
and “to destroy that harmonious action for the common good which ought to be 
maintained....”369

Obviously this was not yet impeachment proceedings. This was an inquiry, perhaps 
motivated by political interests, with which the President, as the head of an 
independent branch, was not required to cooperate, nor was the House required to 
cooperate with the President. On 22 June 1860 the President wrote another letter 
protesting the appointment of the select committee and the procedures that it was 
using because “violated the most sacred and honorable confidences exiting among 
men.” Even private correspondence was being “dragged to light.” The House 
received the letter and appointed another select committee to consider the charges 
in the letter and to report in December. The committee consisted of three northern 
Republicans and two southern Democrats. A report due the following December 
would be overshadowed by other events.370
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369Buchanan Letter reprinted in the Journal of the House, 1st Session, 36th Congress, 29 March 1860, 618-622. 
Available on-line at http://memory.loc.gov/ammem/amlaw/lwhj.html.

370Proceedings & Second Buchanan Letter reprinted in Journal of the House,  1st Session, 36th Congress, 25 June 
1860, 1218-1225. Available on-line at http://memory.loc.gov/ammem/amlaw/lwhj.html.
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It was a tumultuous spring and summer for presidential conventions. The 
Democrats had three. The regular convention, meeting in Charleston, SC in the 
spring, deadlocked with a nominee, and two rump conventions were held in 
Baltimore in June, although the Convention that nominated Stephen Douglas was 
called the “official” Democratic Convention and the nearby convention that 
nominated John Breckenridge was call a “rump” convention. The fact was that 
both conventions were lacking many of the Democratic Party, especially among 
Southerners who refused to attend either. The Party was split and fragmented, but, 
worse than that, it was suspect in the public’s eye. The Republicans had a lively 
May convention in Chicago with William Seward the leading candidate, although  
Abraham Lincoln actually captured the nomination on the third ballot. There were 
more than a dozen candidates, all from the North except Cassius Clay of Kentucky. 
There are several stories about how Lincoln, trailing Seward by 70 some votes 
after the first ballot, managed to swing a delegation of two in his favor that 
unleashed an avalanche on the third ballot, but in spite of the anecdotal history 
Seward was not a popular figure within his own Party. Finally, following the 
nominations of Douglas, Breckenridge and Lincoln, a fourth nominee, John Bell, 
will enter the fray under the Constitutional Union Party, made up of old-line Whigs 
and a few Know-Nothings.

The party platforms differed, of course, not only on slavery but other national 
issues.371 The Democratic Platform constituted of seven planks, the first of which 
declared its adherence to the Platform of 1856. After that came two planks 
concerning slavery in the territories whereby the Party agreed to abide by whatever 
decisions the Supreme Court had decided and will decided. The Party also declared 
protection for all of its citizens (native- or foreign-born), support for a 
transcontinental railroads and for annexation of Cuba and enforcement of the 
Fugitive Slave Act. The Breckenridge Democrats (also seven resolutions) agreed 
with Douglas Democrats on Cuba, Fugitive Act Act, foreign-born and a 
transcontinental railroad with the exception that “some bill” for a southern route 
would be passed. On territorial questions they took a much stronger stance in favor 
of the Congress protecting rights “of person or property” and when a constitution 
was submitted whether it “prohibits or recognizes slavery” a territory must be 
admitted into the Union on equal standing with every other state.

The Republican Platform was much longer, containing 17 planks. It reiterated its 
intent to maintain the essential principles of the Declaration of Independence, it 
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denounced disunion (and chastised Democrats for countenancing the possibility); 
defended the rights of states to manage their domestic institutions without armed 
threats from the outside; accused Democrats of using the federal government to 
enforce a uniform view with regard to relations between master and slave on the 
basis of property rights and of advancing a heresy that under the Constitution 
slavery could be extended to any territory without Congressional intervention;  
opposed reopening African slave trade; held non-intervention and Popular 
Sovereignty as embodied in Kansas-Nebraska “a deception and a fraud”; favored 
the immediate admission of Kansas as approved by the House of Representatives; 
and also favored a transcontinental railroad with sufficient government aid to 
ensure its completion, river and harbor legislation to enhance commerce and 
protect lives and a the homestead act, passed by the House, that favored settlers of 
the land rather than supplicants for the land. This could be, if Republicans 
succeeded, a more active and constructive federal government than the nation had 
probably ever experienced. The collective mode of self-rule was being accentuated 
as beneficial to individual self-rule.

The Constitutional Union Party had a platform of two paragraphs. It did not 
mention slavery, but instead emphasize that the Party would recognize “no political 
principles other than the Constitution, the Union of the States and the enforcement 
of the laws.”

Three of the four parties composed and published platforms that represented little 
or nothing that was new. On the crucial matter of slavery the two Democratic 
platforms differed in degree. Under either slavery could be extended everywhere 
and should not be restricted anywhere. However one read the language, the 
conclusion was the same – the Democratic Party whether northern or southern will 
adhere to a policy of sovereignty that will not interfere with slavery. It was unlikely 
that slavery would ever return to New England or the old Northwest Territories, but 
it was also unlikely that Democrats would alter the status quo. It should not be 
ignored that a large segment, perhaps a majority, if one pays attentions to the 1860 
presidential election returns, were not uncomfortable with that position. The 
Constitutional Unionists shared the stage with the Democrats, even though their 
message was no more than a customary injunction to “obey the law” when, in fact, 
the law was in dispute.

The Republicans challenged the status quo. They may have appealed to past 
precedents and practices, but after reading their Platform one could not escape their 
intent to use the power the government to end certain policies. And, I would add – 
at the risk of pushing the nation to the brink and beyond. It was hoped that a 
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conflict could be avoided, and that hope was expressed public in different ways 
and at different Republicans; that was intended and should be expected.

Unlike earlier presidential contests, the candidates were more visible, especially 
Douglas. They all used surrogates and recruited foot soldiers to carry the message, 
distribute leaflets and booklets and round up voters. Douglas, however, took to the 
huskings, touring both the North and the South and holding to his convictions. He 
and (Breckenridge) repeatedly portrayed the worst case scenarios if Lincoln were 
elected: hundreds of thousands of fugitive slaves would end up in the North 
competing for jobs of whites. Northern Republicans, worried about being too 
closely allied to “negroes”, concentrated instead on the dangers of a slaveocracy. 
Lincoln focused his campaign on northern and western states, acknowledging he 
had no support in the South. Breckenridge pursued a similar strategy by focusing 
his strategy on southern states because he had no support in the North. Bell tried to 
bridge the gap by appealing to old Whigs, a small minority, in both sections. 
Douglas went for everyone, Democrats or opponents. In order to win, since he 
lacked much support in the South, he had to prevent Northerners from flocking to 
Republicans. Often the surrogates of the candidates met up in the same town, 
Lincoln’s “Wide Awakes”, clad in oilcloths and caps marching in torchlight 
parades, running up against Douglas’s “Flying Squadrons”. The campaign has been 
investigated and reported from every conceivable angle. Americans probably knew 
as much about the candidates and their positions as ever before. More than 4.6 
million voted, a record (a million plus more than in the 1856 election), and Lincoln 
won just a plurality with 1.9 million or almost 40 percent (all percentages rounded 
up). Douglas had 30 percent, Breckenridge 18 percent and Bell 13 percent. But 
Lincoln won where it mattered and carried 18 states with 180 electoral votes. 
Douglas failed on that score, garnering only two states with 12 electoral votes and 
falling behind both Breckenridge and Bell. Lincoln carried Maine, New 
Hampshire, Vermont, Massachusetts, Rhode Island, Connecticut, New York, part of 
New Jersey (4 of 7 electoral votes), Pennsylvania, Ohio, Indiana, Illinois, 
Michigan, Wisconsin, Minnesota, Iowa, Oregon, and California; Breckinridge 
carried North Carolina, South Carolina, Georgia, Florida, Alabama, Mississippi, 
Arkansas, Louisiana, and Texas; Bell carried Kentucky, Tennessee, and Virginia; 
and Douglas carried part of New Jersey (3 of 7 electoral votes) and Missouri. 
There are many interesting points for election historians to consider in the way 
some states voted. Briefly, it was surprising that California and Oregon both ended 
up in the Republican column and that Virginia in the Bell camp. Historians often 
remind us there was no mandate, from which we are supposed to assume, I guess, 
since I’ve never figured out how “mandates” worked, that Lincoln should proceed 
with caution. Proceeding even with caution under the Republican banner was to be 
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headed in a potentially dangerous direction. Secession began within months of the 
election. There was no turning back on the part of the southern Democrats or the 
northern Republicans.

Early this volume I summarized two presidential annual messages – Pierce’s in 
1852 and Buchanan’s in 1860 – and Lincoln’s Inaugural Address (1861). The 
power of the national Government over which the nation had been arguing for 
decades and with especial harshness in the 1850s was in 1860 to take a sharp turn 
in manner never before envisioned or in the minds of some never to be permitted. 
No one ever said that erecting a nation founded on principles of individual self-rule 
or collective self-rule was simple without road bumps and dark moments. Both 
North and South had fiercely argued, to the point of exhaustion by 1860, the 
operational nature of such principles. The fundamental charter lacked clarity and 
precision – a good thing perhaps under some circumstances – and since each side 
or all sides proclaimed to reflect its intent if not its language, they came to a 
standoff. Was there a higher law to be invoked such as the Declaration of 
Independence whose ideals had inspired the the framers? If the Constitution were 
incomplete in some areas or with some powers, was there not another set of 
principles to fall back on? Liberty and equality were the hallmarks of the 
Declaration, and however one may try to construe the Constitution, slavery came 
to be seen in the North as cruel, barbaric and inhuman and inconsistent with the 
Declaration. It could and should not survive inside the American experience. Such 
an “a-constitutional” view was unacceptable in the South. The fundamental charter 
was what they built their defense around. When the seceding states composed their 
Articles of Secession, they harkened to the repeated violations by Northerners of 
basic constitutional principles. And yet, it will be the fundamental charter that 
Lincoln will cite to justify his response to the South. Why, some asked then (and 
now), try to hold a region that defiled the basic ideals of the Declaration and 
misconstrued the principles of the Constitution in a Union that would be better 
served without their culture and institutions? Because, he responded, he was 
obligated under the Constitution to defend the nation. The nation meant the Union 
of the States and when some of the states took matters into their own hands without 
any expressed authority, they must be challenged. In the short, the Constitution, the 
fundamental charter, offered no exit, except, of course, if a rebellion succeeded. 
Without collective self-rule individual self-rule also failed. It could be argued to 
the end of time how to arrange individual self-rule against collective self-rule, as 
Americans had been doing for decades, but even Jefferson recognized they were 
interdependent. It was the argument, however, among self-governing individuals 
over how to arrange the components of self-government that left the nation in 
shreds.
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Secession, war, peace, and reconciliation will be another very long story that will 
have to deal with many of the same issues the nation struggled with between 
Revolution and Secession. The fundamental charter will be amended in ways that 
will shift the argument to a different level. The founders may have expressed 
surprise, perhaps dismay, at the level of governing that was required in a nation of 
tens of millions spread out across tens of millions of acres that came into existence 
during the antebellum period. One can only imagine their shock with what 
happened after the Civil War. Self-government, individually and collectively, was 
reshaped because of the Civil War, and the arguments continued under different 
perceptions and circumstances.
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